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Mr. Charman and members of the committes, my nameisPaul Siahura | anthe
president of Group One Regidry, Incorporated. | want to take this opportunity to share with you a
vison for the future of the Internet and to express my views about the process used by the Internet
Corporation for Assgned Names and Numbers (ICANN) to sdect new top levd domans
Thecreation of Group One Registry

| have been invalved in the busness of regigering doman namesfor severd years As
Presdent of eNom, an accredited domain name regidtrar, | concaived of the Group One concept in
response to afundamentd redization. The practicd redity isthat with the explogve growth of the
Internet into consumer products there will have to be adoman name for every new consumer
device connected to the World Wide Web (the Web).

Toimplement my ideg, | worked with WebVison, the Internet consulting and hogting
company that isthe parent of eNom, and Internet Computer Bureau, an experienced operator of
country code top level domains. We formed Group Oneto goply for and operate the new top leve
domain .ONE.

Our god wastha .ONE would serve as the domain for Internet-connected deviceslike
game players, PDAS, sscurity cameras, refrigerators, and wirdess phones. The domain names
would consg of digits, making them eesier to access from alimited keyboard, usng the name
space more effidently, and diminating most of the intdlectud property concernsraised by
character-basad domain names. A subgtantid additiond benefit to the .ONE concept is that our
sysem would diminate many of the growing Internet privacy concarns thet have developed Snce
thelast TLD sdection process. Oursisaunique proposa in responseto apractica redlity.

New TLDsand ICANN'sRole
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As new gpplications for Internet services continue to develop, we will bring the Internet to
consumersin new and exdtingways Thisgrowth in the practicd utilization of the Internet requires
thet we add new top level domains (TLDs). More TLDswill reduce the crowding in .com
addresses and the thoughtful addition of new TLDswill increase competition in operating the
Internet's technical sarvices

In thetime Sncethelast new TLDswere introduced, the Internet has grown beyond most
expectations and aso has become a aritical medium of internationa commerce. Busnessesand
individuas now regularly rely on the Web for their daily adtivities Changesin the Weli's operation
can cregie — or destroy — businesses, consumer sarvices, and jobs.

The process by which we sdect the most gppropriate TLDs requires condderaion of a
number of factors. Adding new TLDs can introduce the risk of technicd failure and requires
thorough consderation and oversght. Some TLD requests or goplications are Smply ingppropriate
for our contemporary commerdd or sodd vadues Thedlocaion of new top leve domansismore
then atechnica function. Sodid, economic, and palitica judgments on an intemationd scde are
required. ICANN has been carefully sructured to receive input from abroad range of
condituendes around theworld. | support ICANN as the inditution necessary to make decisons
about new TLDs However, the process used by ICANN mugt recognize the sgnificance and
complexity of the decigons and its processes for decison-meking should reflect the critical neture
of itsfunction.

ICANN'sNew TLD Process

Despite the critical neture of TLD decison, the process followed by ICANN in the mogt
recent sdection of TLDswas, in many respects, degply flawed. Reather than acknowledge thet
sdecting new TLDs inherently involves vaue judgments and building aprocess to meke those
judgments asfar as possble, ICANN pretended those judgments didn't exist. ICANN hasa
higory of creating "test beds' whose participants atain large profits and secure entrenched
podtions. Thenew TLD sdection cannat be written off as amere experiment; it, too, isan
economicaly important act and should be made on the merits of the gpplications
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There were three main problems with ICANN's process: the time dlowed was too short, ICANN
sectively hdd discussons with some gpplicants but not others, and the process produced no dear
record of the basis for the decison.

ICANN did not dlow itsdf enough time to consder the goplications: Theinitid schedule
goparently was created basad on the expectation that only fifteen to twenty gpplications would be
aubmitted. When far more arrived, ICANN should have extended the time frame to dlow for more
careful consderdtion. Precisdy because thiswas the first selection of new TLDs, the structure of
the process waas of paramount concern. ICANN seemed to va ue finishing the process on schedule
above doing it right.

Aseventstranspired, there were only six weeks from the gpplication due date to the date of
Board action on 44 gpplications totaling thousands of pages. The ICANN gaff andysis (300-plus
pagesin length) was published only Sx days before the Board voted on the gpplications: Thisdid
nat give adequate time for the Board membersto review the andlyss, or for gpplicantsto respond
toit. The three minutes dlocated to each gpplicant for presentations to the Board were not a
meaningful opportunity for response and comment, and it was unressonabdle to bdieve thet the
Board members would review the vast amount of materid on the public comment dte. The only
reasonable conduson to be drawvn was that Board members rdied on something other then the
written materids to make their decison.

During the gpplication review process, ICANN ingtructed gpplicants not to contact the
Board or gaff. However, ICANN contacted severd goplicants to request additiona information or
seek answersto quedions. This provided opportunities for only asdect group of gpplicantsto
daify, explain, or augment ther goplications. The gpplicants who were not contacted were dearly
put a a compeitive disadvantage in the process. While gpplicants were free to post additiond
materid on the public comment gte, only those who recaived questions from ICANN knew what
additiond materid would be hdpful or informative. It gppeared that ICANN asked questions of
agoplicantsit had dready decided to sdlect. Thismethod of decison-making, suggests Board pre-
sdection, and undermines the credibility of the process.
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The ICANN procedures need to be sandardized and dl potentid applicants need to be
advisad of the procedures in advance of submitting their gpplications. In addition, dl goplicants
should play and be judged by the same st of rules. Although the gpplication process produced
voluminous public documents and comment, there was no Satement of the basasfor the Board's
decisons. Absent such agtatement, it isundear how the sated criteriawere gpplied and how the
Board digtinguished among the gpplications. The only extant record evidenaing Board intent isthe
brief discussion a the public Board medting. For example, ICANN dated that dements such as
the daff evauation and public comments were only part of the process and not the full bessfor the
find decison. However, it isundear whether these factors were conddered a dl and if so, what
weight was attributed to them. Thislack of darity regarding the processitsdf aswdl asthe
absence of adear record of review leaves gpplicants unsure whether they were tregted fairly.
Furthermore, it gives future gpplicants little guidance about the criteria upon which they will be
judged.

Toits credit, ICANN hasin place a process to reconsder Board decisons. However, that
process dearly was not designed for decisons as Sgnificant and complex as TLD dlocaions The
recond deration process suffers from many of the same flaws asthe initid congderation process,
and once again does not provide gpplicants with ameaningful assurance of fair and equd trestment.

Findly, ICANN hasinsulated itsdf from accountability for its decisons by forcing
goplicants to Sgn abroad waver as a condition to submitting an gpplication. If thesewaversare
uphdd, they permit ICANN to make arbitrary decisons without explanation — and leave aggrieved
parties with no gpped or recourse. The assumption of such find and absolute power is contrary to
ICANN'sidedls as an open, fair, and accountable body.

Group Oneasa Case Study

Group Ones experienceilludrates many of the problems described above. The ONE
gpplication istechnicaly sound and is backed by subgtantid finandd resources. Our solutionis
innovative, and promises to increase competition in Internet regidries while providing new sarvices
to consumers. Onits merits, the .ONE gpplication is very srong.
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Thefirg hint that ICANN was not indined to goprove the Group One gpplication, despite
its dlear merit, was thet we were not among the goplicants contacted by ICANN during the review
process. A sscond indication came when the staff andysis was rdeased on the Friday before the
Board meeting. The publication of the &ff andysswasthefirg indication Group One received
that ICANN considered its gpplication "tdephony reated.” Three days after the andysswas
released, Group One sent aletter to ICANN and raised severd of the concerns about the ICANN
processthat | bring to your attention today. We aso asked ICANN to remove .ONE from the
“tdephony-rdaed’ category and to keep the gpplication open for three monthsto provide timeto
condder the complicated issues presented by ENUM and the Internationdl Telecommunication
Union (ITU). ICANN summarily refusad this request.

When the Board congdered Group One's gpplication Board members conggtently spoke favorably
of it. . Nonethdess, the concerns raised about the "telephony™ aspects caused the Board to decide
there was "enough uncertainty” not to proceed. The source of ICANN's confusion gppearsto bea
bdlief that .ONE would conflict with the ongoing ENUM project by the ITU and othersto integrate
the tdephone numbering system with the domain name sysem. Given the opportunity, we could
have explained that .ONE is not targeted at telephones and tdephony gpplications. In fact, many of
the devices that might be served by .ONE would never be sarved by atdephony numbering
sysem. In addition, we could have pointed out that ENUM’ s proposal raises subgtantid privecy
concarnswhich .ONE avoids. Indeed, .ONE could be usad in conjunction with ENUM to
diminate the problem that a phone number as adoman name means that ones phone number is
published to theworld. Unfortunatdy, we were not given any meaningful opportunity to presant
these points to the Board, and Group Ones very strong gpplication was rejected.

Conclusion

It is not settled whether ICANN is or should be subject to the Adminidrative Procedures
Act that governs decison-making by government bodies However, to secureits credibility and
exardeits autharity responsibly, ICANN should carefully consder the spirit of the APA when it
mekes decisons on broad palicy issueslike the dlocation of new TLDs. It isnot enough for
ICANN to say that it seeks consensus, for in contested processes like the granting of TLDsthere
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adwayswill be digputes. ICANN should ingtead follow aprocessthat dlowsits decisonsto be
scrutinized and, if unfair or improper, corrected.
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