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Brief Amicus Curiae
of Copyright Law Professors
In Support of Reversal

[ | nterests of Amici

This brief is submitted by 18 American law professors who teach and write
about copyright law. Amici are deeply concerned with the integrity of copyright
law, and with assuring that enforcement of copyright owners' rightsis consistent
with, rather than in conflict with, the copyright laws goals of promoting
Innovation and encouraging the broad dissemination of protected works. This case
raises a number of important issues, several of them issues of first impression. We
believe that this case will have a critical impact on the application of copyright law
to the Internet. Napster has raised substantial questions about the application of §
1008 to itsusers' behavior and Napster’ s digibility for the statutory safe harbor
established in 8§ 512(d). Both arguments merit serious consideration. Amici will
limit this brief, however, to questions related to fair use and contributory
infringement. We are particularly concerned that the District Court’ s approach to
these issues would, if followed by other courts, significantly impede the
deployment of useful technology that could greatly enhance the vaue of the
Internet for copyright owners as well as consumers.
[I.  Summary of Argument

Napster’ s peer-to-peer file sharing system is an example of an enormoudy

promising technology that givesindividual consumers enhanced control over the
information they find, save and transmit over the Internet. The district court,
concerned about the use of Napster to infringe copyrights in recorded music,
entered a sweeping injunction that would have the effect of shutting Napster down.
It would be impractical for any peer-to-peer file sharing system to operate within



the congtraints imposed by the district court’s view of the law. In reaching this
result, the district court misread the Supreme Court’s decision in Sony Corp. of
Americav. Universa City Studios, 464 U.S. 417, 447 (1984), and applied an

unduly narrow interpretation of the fair use privilege.

1. Argument

A. Copyright Law Should Not be Extended to Disable New
Technologies

United States history has seen the introduction of avariety of new
technologies that could and did facilitate massive copyright infringement. The
development of radio, television, photocopiers, analog audio and video tape
recorders, cable television, fax, communications satellites, computers, digital
audio, digital video and the Internet al permitted new methods of copyright
infringement and piracy. See, e.qg., Sony Corp. of Americav. Universal City
Studios, 464 U.S. 417, 447 (1984); Teleprompter Corp. v. Columbia Broadcasting
System, 415 U.S. 394 (1974); Buck v. Jewell-LaSale Redlty Co, 283 U.S. 191
(1931); Williams & Wilkinsv. United States, 487 F.2d 1345 (Ct. Cl. 1973), aff'd
by an equally divided Court, 420 U.S. 376 (1975). Courts responded cautiously to
claims that new technologies should be shut down because they facilitate copyright

infringement, and rightly so. The Constitution empowers Congress to enact
copyright laws in order to “promote the Progress of Science and useful Arts....”
U.S. Const. Art. 1, 8 8, cl. 8. Outlawing a useful technology merely because many
people use it asatool for infringement will rarely promote the progress of science
and the useful arts. Only when the technology is not capable of legitimate uses
does it make sense to outlaw it.

In this case, it is common ground that Napster is not directly infringing



Plaintiffs’ copyrights. It does not in any way reproduce, adapt, distribute to the
public, publicly perform or publicly display works controlled by the Plaintiffs.*
That isuncontested. Rather, Napster isatool. Plaintiffs argued, and the district
court held, that an injunction should issue against Napster on the ground that [1]
ordinary users were infringing plaintiffs copyrights when they shared music files;
and [2] Napster was the tool that facilitated those infringing acts.

The Supreme Court has spoken directly to the question of when an
Injunction may issue against the supplier of atechnology purely because of
infringing acts by the technology’ s users. In Sony Corp. of Americav. Universal
City Studios, 464 U.S. 417, 447 (1984), copyright owners sought to enjoin the sale
of VCRs because consumers used them to engage in unauthorized copying of

copyright-protected programming. Plaintiffs argued that the manufacturer was
liable for the unauthorized copies made by consumers. The Supreme Court
disagreed. Where atechnology functioned as a tool for infringement but was
capable of significant non-infringing uses, the Court held, supplying the
technology to consumers does not violate the law. 1d. at 442. Allowing an
Injunction to issue in such acase, it continued, would disserve the public interest in
access to the technology. Id.

Napster is the best-known example of a new technology deploying what has
come to be called peer-to-peer networking, a system in which individuals can
search for and share files that reside on the hard drives of other personal computers
connected to the Internet. A&M Records, Inc. v. Napster, No. C 99-5183 MHP
(Aug. 10, 2000), dip op. a 4. See David Streitfeld, The Web's Next Step:
Unraveling Itsalf; Software Threatens Search Engines, Washington Post, July 18,

! See 17 U.S.C. § 106.



2000, a A01°. Peer-to-peer file sharing alows individuals to bypass central
providers of content and to find and exchange material with one another. The
decentralized model of peer-to-peer networking poses a significant challenge to
sectors of the entertainment and information businesses that follow a model of
centralized control over content distribution. However, thisis not the sort of
challenge that copyright law is designed to redress. The district court’s ruling
would ban a new technology in order to protect existing business models, and
would invoke copyright to stifle innovation, not to promote it.

Peer-to-peer file sharing may hold solutions for a number of problems
plaguing the Internet. The maority of individuals search for content on the
Internet using search engines. See Steve Lawrence and Lee Giles, Accessibility
and Distribution of Information on the Web, 400 Nature 107 (1999). Current
search engines, however, are imperfect, indexing only a smdl fraction of available

websites. The design of web-based search engines, moreover, tends to favor
commercia sites over non-commercia ones, popular sites over more marginal
ones, and U.S.-based sites over sitesin other countries. Seeid.; Helen
Nissenbaum and L ucas Introna,

Sustaining the Public Good Vision of the Internet: The Politics of Search Engines
(Princeton University Center for the Arts and Cultural Policy Studies Working

Paper #9, 1999) Current search engines have a massive task to complete in order to
maintain a current record of even asmall fraction of the Internet, and their indexes

are notorioudly out of date. See Lawrence and Giles, supra. Peer-to-peer

> Amici hereby respectfully request that the Court take judicia notice of the
publicly available documents referenced herein. Fed. R. Evid. 201(b)(c); Mendler
v. Winterland Prod. Ltd. (9" Cir. Mar. 14, 2000. No. 98-16061) 2000 Daily
Journal DAR 2742, 2743. 2000 Recorder CDOS 2007 (“appropriate [for the Court]
to look at common usage and understanding, taking judicial notice of such materid
asmay ad [it]").




networking enables individuals to locate material available over the Internet that
most search engines do not find, by searching among computers of groups of
individuas likely to have the content or know where to find it.

Peer-to-peer file sharing systems have significant advantages over
conventional web-based distribution for individuals who want to make content
available as well as for those who seek content. Distribution over a peer-to-peer
network does not require access to aweb server, nor the ability to trandate the
content into HTML code. Further, it is unnecessary to cause the content to be
indexed by a search engine, or to encourage the search engine to list it prominently
in relevant search results. Peer-to-peer file sharing systems have the potentia to
change the architecture of the Internet. See, e.q., Amy Kover, Napster: The Hot
|dea of the Year, Fortune, June 26, 2000, at 128.

Peer-to-peer technology, finaly, holds promise as a potentia method to

relieve network congestion. Because file transfers need not be routed through
central control points (and need not even be hosted at central locations), the ability
to share files using peer-to-peer technology does not depend on the level of traffic
a ahost server. Thus, the technology ultimately may deliver greetly increased
efficiency in the operation of the Internet.

The injunction issued by the district court is so sweeping that it would be
impractical for any peer-to-peer file sharing application to operate under its
strictures. As the district court recognized, the key feature of peer-to-peer file
sharing systemsis that the individual users control the transfer of files. Napster,
dip op. a 17. The court’s injunction required that Napster reconfigure its system
to ensure that users could not share files without the copyright owner’s
authorization. To comply with such an injunction, Napster, or any other peer-to-
peer file sharing system, would need to disable users from controlling the selection
and transfer of files, lest they choose to engage in unauthorized transfers. The



effect of the injunction isto brand an enormoudy promising technol ogical
innovation asillega. Copyright law does not, and in our view quite plainly should
not, authorize this result. Copyright owners' interests in maintaining control over
their works are very important, but not so important that society must forego useful
technology capable of substantial nor+infringing uses in order to protect those
interests. That is the lesson of the Supreme Court’s decision in Sony.

B. The District Court Should Not Have Imposed Contributory Liability
on a Technology Capable of Substantial Non-Infringing Use

In Sony, copyright owners argued that the producer of videocassette
recorders should be held contributorily liable for consumers' unauthorized copies
of copyrighted programming. The Supreme Court’ s response was two-fold. First,
the Court held, liability for copyright infringement should not be imposed on the
basis of the sale of a device that was widely used for legitimate purposes. “Indeed,
it need merely be capable of substantial noninfringing uses.” Sony, 464 U.S. at
442 (emphasis added). Second, the Court recognized, unauthorized uses are not
necessaily illegitimate or unlawful uses. 1d. at 447. The district court’s opinion
misunderstood both points.

1. The Court’s“Ongoing Control” Exception is Groundless

The District Court acknowledged the controlling effect of Sony with respect
to aclam of contributory infringement based on atool that facilitates unauthorized
copying. See Napster, dlip op. at 17. Judge Patel nonetheless held the Sony test to
be inapplicable because “ Napster exercises ongoing control over its service,” id. a



25,° athough she did not find that Napster exercised any control over the
selection and transmission of files shared by its subscribers. She postulated that
perhaps Napster could write software that would inventory users' hard drives when
they log on, and alow only the sharing of “authorized music.” 1d. at 33. The nub
of this reasoning is that the supplier of atechnology should be liable for
infringements committed by the technology’ s users whenever it might be able to
redesign or retrofit the technology to eliminate the possibility of infringement. The

* The “continuing control” exception invented by the judge is not justified by the
cases she cited to support for it. In RCA Recordsv. All-Fast Sys., Inc., 594
F.Supp. 335, (S.D.N.Y. 1984), the defendant was the “operator” of the cassette-
copying machine: As the court stated:
The uncontested evidence is that on three occasions plaintiffs
agents walked into defendant's store, handed defendant's
salesperson a pre-recorded copyrighted tape on which the
copyright symbols were clearly displayed, and requested that a
copy be made. The salesperson promptly made a ... copy of the
original tape using the ... machine.
Id. at 337. Obvioudy, the Sony doctrine has no relevance here. Whatever
“control” the operator-defendant possessed was that which anyone who is asked to
perform an act of infringing reproduction by another may exercise (and declinesto
exercisea her lega peril): control over her own use of the reproduction
technology involved. Nor does A& M Records, Inc. v. General Audio Video
Cassettes, Inc., 948 F. Supp. 1449 (C.D. Cal 1996), support the Judge's “ongoing
control” exception to Sony. Although the Judge quotes the court’ s statement that
the defendant “acted as a contact between his customers and suppliers of other
materials necessary for counterfeiting” as support an “ongoing control” exception,
see Napster slip op. at 24, it is nothing of the kind. To the contrary, the statement is
intended to indicate that there are alternative, independent grounds for the
defendant’ s liability that do not involve its sales of recording media. Thus, the
General Audio Video Cassettes opinion states:
...evenif Sony protected the defendant's sale of a product specifically
designed for counterfeiters to a known counterfeiter, the evidence in
this case indicated that [his] actions went far beyond merely selling
blank, timel oaded tapes.
948 F. Supp. at 1457.




lessor of a photocopy machine, thus, would be liable for the infringing copies made
by its lessee because it continued to maintain and service the equipment, and might
be able (in theory) to design and install different technology that publishers would
prefer.

Y et that is precisely the approach rejected by the Supreme Court in Sony.
The Court in Sony did not hold that when ordinary people use a new technology to
engage in copyright infringement, the supplier of that technology must come up
with ways to stop the infringement or stand enjoined. Rather, the Court held the
opposite: Notwithstanding that a technological tool facilitates copyright
infringement, the “Progress of Science and the useful Arts’ precludes an injunction
so long as the tool is capable of substantial noninfringing uses. The balance rests
on the side of permitting new technology, not of sifling it.

In any event, the record does not show that Napster, as a practical matter,
could ensure that only nor-infringing file sharing took place while continuing to
offer a peer-to-peer network system. Quite the contrary: Peer-to-peer file sharing
systems vest control over the transfer of filesin the individual users. From users
standpoint, that is their most compelling feature. If the proprietors of peer-to-peer
file sharing systems are required to control the content of al files on the system,
the technology will lose much of its value for a host of legitimate information-

sharing applications.*

* Napster facilitates file transfers by maintaining information location tools on
central Napster servers, and supplying Internet Protocol address and routing
information to users seeking to transfer files. More recent peer-to-peer file sharing
systems, such as Gnutella, dispense with central servers entirely. Because the
district court cast its “continuing control” exception as one of several aternative
grounds for declining to apply Sony, the absence of central servers would not
exempt any peer-to-peer network system from the court’s analysis. The breadth of
the injunction, moreover, would prohibit decentralized file sharing systems as well
as systems designed on the same model as Napster.



2. TheDistrict Court Incorrectly Treated All Unauthorized
Use asInfringing

The district court’s opinion isincorrect for a second, independent reason:
The court classed alarge category of potentialy legitimate uses asinfringing. The
judge took the view that dl unauthorized copying and distribution of copyright-
protected material by Napster subscriberswasiillegal. Because Plaintiffs had not
licensed Napster, the judge concluded that any files shared by Napster users
containing copyrighted material constituted infringement:

For the reasons set forth below, the court finds that any potential non-
infringing use of the Napster serviceis minima or connected to the
infringing activity, or both. The substantial or commercialy
significant use of the service was, and continues to be, the
unauthorized downloading and uploading of popular music, most of
which is copyrighted.

Napster, slip op. at 18.° Thus, she issued a broad injunction prohibiting Napster
from facilitating any “ copying, downloading, uploading, transmitting or
distributing Plaintiffs' copyrighted musical compositions or sound recordings,

protected by either federa or state law, without express permission of the rights



owner.” Yet thistoo fliesin the face of the Supreme Court’s opinion in Sony.

Copyright law has never given copyright owners control over all uses of
their works. Rather, it gives copyright owners exclusive rights and expressy
subjects those rights to a host of exceptions. See 17 U.S.C. 88

106-122, 1008. Of particular relevance here, the law alows unauthorized copies,
downloads, uploads, transmissions or distributions that might be fair use under §
107, lawful noncommercial consumer copies under § 1008, or private
performances and transmissions over which the statute gives the copyright owner
no control. Sony makes plain that facilitation of such unauthorized but lawful uses
Is sufficient as a matter of law to congtitute the capability for substantial non-
infringing use. Sony, 464 U.S. at 447.°

> The district court repeatedly referred to the fact that most of the files downloaded
and uploaded on Napster contain music that is copyrighted. See, eg, id., a5
(“The evidence shows that virtually al Napster users download or upload
copyrighted riles and that the vast mgjority of the music available on Napster is
copyrighted.”). It would be surprising if any of the music available on Napster
were not subject to copyright protection. Since copyright vests automatically in al
origina works fixed in tangible form, and lasts for aterm now lasting for
approximately 95 years, see 17 U.S.C. 88 201, 302, 304, amost al music except
that written before 1923 and recorded before Congress extended copyright
protection to sound recordingsin 1971 is protected by copyright. That of course
includes the music in Napster’s New Artist Program, and the music files authorized
for upload and download as well as the materia controlled by the magjor record
|abels.

® The Court wrote:

Even unauthorized uses of a copyrighted work are not necessarily
infringing. An unlicensed use of the copyright is not an infringement
unless it conflicts with one of the specific exclusive rights conferred
by the copyright statute. Twentieth Century Music Corp. v. Aiken,
422 U.S,, at 154-155. Moreover, the definition of exclusive rightsin
8106 of the present Act is prefaced by the words "subject to sections
107 through 118.” Those sections describe a variety of uses of

10



The district court rejected Napster’ s arguments that some or all of its users
file trading activity might be permitted under 17 U.S.C. 81008 or the fair use
doctrine codified in 17 U.S.C. 8107. Yet the issue whether and when individual
consumers may be liable under the copyright act for making noncommercial copies
of recorded music for their persona use is a difficult one, requiring careful and
thoughtful analysis. It seems evident that if individuals may legaly engagein
massive free copying of recorded music, apotential source of copyright owners
revenue may be undermined. It seems equaly clear, however, that the exercise of
a Statutory privilege does not become illegal merely because many people engage
init.

3. TheDistrict Court Applied an Inappropriately
Narrow View of Fair Use

The digtrict court’s analysis of fair use gave the doctrine unduly limited

scopein the online context.” Individua users who use Napster to share MP3 files

copyrighted material that "are not infringements of copyright"

"notwithstanding the provisions of section 106." The most pertinent

in this case is 8107, the legidative endorsement of the doctrine of "fair

use."
464 U.S. a 447.
” In evaluating whether consumers’ use of Napster qualifies as fair use, moreover,
Judge Patel gave no weight to this Court’s concluson in RIAA v. Diamond
Multimedia, 180 F.3d 1072 (9" Cir. 1999), that the copyright law permits
consumers to make noncommercia personal MP3 files of mgjor label music. Her
opinion assumes without analysis that individua consumers should be liable under
the statute when a pattern of unauthorized copying threatens to displace a sale.
That assumption seems highly questionable. Congress has twice turned its
attention to consumer home copying of recorded music. Both timesit concluded
that consumers should not be individually liable for noncommercia reproduction
of music for personal use. See Audio Home Recording Act, Pub. L. No 102-563,
106 Stat. 4237 (1992); H.R. Rep. No. 102-873, pt. 1 (1992); Act of Oct. 15, 1971,
Pub. L. No. 92-140, 85 Stat. 391; H.R. Rep. No. 92-487, at 7 (1971). In neither

1



for their personal use are engaging in consumptive rather than transformative use,
but are adso engaging in noncommercia persona use, which has traditionally been
within the core of uses considered to be fair. See Alan Latman, Fair Use of
Copyrighted Works, Study No. 14, Copyright Law Revision, Studies Prepared for
the Subcommittee on Patents,

Trademarks and Copyrights, Senate Judiciary Committee 11-12 (1958). The
district court was unwilling to consider Napster users’ activities to be persona or

private use, both because files were transmitted over the Internet and because of
the “vast scale of Napster use.” See Napster, dip op. at 19. The court’ s reluctance
Is understandable, but problematic.

Most Internet-related activity involves the transfer of files over the Internet.
The use of the Internet is growing at an extraordinary pace. Thereisavery red
possibility that within our lifetimes, the Internet will be become a dominant if not
the dominant medium for both persona and commercia communication in the
U.S. SeeRenov. ACLU, 521 U.S. 844, 885 (1997). Becauseindividua
consumers activities over digital networks can be tracked and recorded, a whole

realm of personal uses that were essentially undetectable in the offline world
become a matter of record when conducted online. Moreover, the nature of digital
technology means that many activities analogous to non-infringing actsin the
offline world become at least technical infringements when conducted over the
Internet. Traditionally, loaning or giving a book or record to a friend infringed no
rights under copyright; the distribution came within the first sale doctrine. See 17

case, of course, was Congress envisioning the Internet. It may be that the nature of
the Internet will persuade Congress to revist theissue of individua liability for
noncommercia copying of recorded music. For now, the courts have the difficult
task of applying the current statute to circumstances Congress did not consider.



U.S.C. § 109.2 On the Internet, however, the analysisis different. Under current
technology, one cannot share materia over the Internet without both reproducing it
multiple times and transmitting it. The need for abalanced fair use privilegein the
onlineworld is a least as crucid asit isin the offline world.

4. The Court Disregarded Concededly Noninfringing Uses
Finally, the district judge reasoned that her injunction did not offend Sony

because it permits Napster to operate so long asit is used only for the narrow set of
activities that the opinion deems noninfringing: “chat rooms, message boards, the
new artist program or any distribution authorized by rights holders.” Napster,

under the injunction, remains free to operate so long as it can ensure that no
unauthorized uploading or downloading of mgor labd recordings takes place.
SipOp. a 26. Yet this, again, turns Sony on its head. The district court’s
anaysis is tantamount to a holding that Sony could market VCRs only if it could
ensure that the VCRs were never used to commit infringement. The point of Sony
Is that copyright law does not give copyright owners control over new technologies
with legitimate uses, even though consumers can use those technol ogies to enjoy
copyrighted works without authorization. It is clear why copyright owners might

want such protection, but Congress has not given it to them.
C. ThisCourt Should Reversethe District Court’s Decision
To paint Napster as an outlaw, the district court detailed at great length

Paintiffs plansto venture into online distribution. Slip op. at 15-17. But by
focusing on Plaintiffs hoped-for but still inchoate profits before finding a

®n 1984, Congress enacted the Record Rental Amendment of 1984, Pub L No 98-
450, 98 Stat 1727 (1984), codified as amended at 17 USCA 88 109, 115. As
amended, the copyright law prohibits commercial record rental, but places no

13



cognizable wrong, the court erred. Absent a showing of contributory infringement,
copyright law was not intended to insulate Plaintiffs business plans from the
course of technological development. Having to change business plans in response
to evolving technologies is what competition isal about. The development of
peer-to-peer networking technologies may cause Plaintiffs to rethink their plans for
online distribution. However, that is a setback for which current copyright law
provides no cure. If Plaintiffs want copyright law extended to allow the
suppression of new technologies, they must make their case to Congress. The core
copyright principle recognized in the Sony opinion isthat intellectual property
owners are not entitled to prohibit or exercise monopoly control over new
technologies that incidentally (or even not so incidentally)

restrictions on resale, loan or gift.
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threaten their established business models. Evolving technologies create new
opportunities for lawful competition and, as aresult, copyright owners must
sometimes change their business methods.
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