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Andrew P. Bridges, State Bar No. 122761
Richard Nessary, State Bar No. 180682
Jennifer A. Golinveaux, State Bar No. 203056
Terri Y. Chen, State Bar No. 209854 -

Alexander D. cGillivra%l5 State Bar No. 212770
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation '
650 Page Mill Road

Palo Alto, CA 94304-1050

Telephone: (650) 493-9300

Facsimile: (650)493-6811

Cindy A. Cohn, State Bar No. 145997

Fred von Lohmann, State Bar No. 192657
Robin D. Gross, State Bar No. 200701
ELECTRONIC FRONTIER FOUNDATION
454 Shotwell Street

San Francisco, CA 94110

Telephone: 3415) 436-9333 x 123

Facsimile: (415)436-9993

Joseph R. Taylor, State Bar No. 129933

J eﬂ'xc}' K. Compton, State Bar No. 142969

Max J. Syprecher State Bar No. 169285

LINER YANKELEVITZ SUNSHINE & REGENSTREIF
3130 Wilshire Boulevard, Suite 200

Santa Monica, CA 9040

Telephone: g 10) 881-2192

Facsimile: (310)453-5901

Attorneys for Defendants
MusicCity.com, Inc. (now known as
StreamCast Networks, Inc.) and
MusicCity Networks, Inc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

METRO-GOLDWYN-MAYER ) Case No. 01-08541 SVW (PJWx)

STUDIOS INC,, et al.,
MEMORANDUM OF POINTS AND
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STREAMCAST NETWORKS, INC.
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SUPPORT OF MOTION FOR PARTIAL
Defendants. SUMMARY JUDGMENT;
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I, Gregory Newby, hereby declare as follows:
My name is Gregory Newby. reside in Efland, North Carolina.

2. I am the Volunteer CEO of the Project Gutenberg Literary Archive
Foundation, a 501(cX3) nonprofit corporation organized under the laws of
Mississippi. Since 1997, I have also been an Assistant Professor with the School
of Information and Library Science at the University of North Carolina Chapel
Hill. Between 1991 and 1997, I served as an Assistant Professor, Graduate School
of Library and Information Science, University of Illinois at Urbana-Champaign.
Prior to that, I was an instructor and adjunct faculty member at Syracuse
University in Syracuse, New York. I have published dozens of articles and taught
numerous courses on information sciences and internet issues. received a Ph.D. in
Information Transfer from Syracuse University in 1993, an M.A. in
Communications from SUNY Albany in 1988, and a B.A. in Communications and
Psychology from SUNY Albany in 1987. My complete vitae can be found at
| http://www.ils.unc.edu/gbnewby/vita.html.

3 Project Gutenberg is the oldest information provider on the Internet,
| having been founded by Michael S. Hart in 197 . Although the “internet” at the

' time included only a few computers tied together in a system known as ARPANet,
: it was clear to Mr. Hart even then that anything that can be entered into a computer |

can be reproduced indefinitely. By making use of this principle, it was clear to him
 that everyone in the world, or even not in this world (given satellite transmission),
\ could have a copy of every book that has ever been entered into a computer. In

order to make this dream a reality, he founded Project Gutenberg to begin entering

public domain works into computers and make them easily available to the public
and to charge nothing for the eBooks. |
4.  Itis the aim of Project Gutenberg to make information, books and

other materials available free of jcharge to the general public in a general form that

_ : 2- , ,
DECLARATION OF GREGORY NEWBY IN SUPPORT OF DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDG T
: ‘ CASE NO.: 0108541 SVW (PJWx) :
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| |

the vast majority of computers, programs and people can easily read, use, quote, |
|
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and search. This is an important difference from the various other eBook projects
around the world, most of whom insist on using markup languages that limit usérs
to certain reading and searching programs. In 1971, Mr. Hart began this project by
typing the U.S. Declaration of Independence into a cdmputer at the University of
Illinois Material Research Laboratory and making it available to other computer
users. Since then, an international group of volunteers has been entering public
domain works of light literature, heavy literature, reference and scientific materials
into computers and making them available to the general public via the Net.

5. Today, Project Gutenberg has co-ordinated the efforts of thousands of
volunteers world-wide. These volunteers enter public domain works into
computers, format these works as simple eBooks so that they can be used by the
widest variety of computers, including the new “Palm Powered” PDAs, and make
these eBooks available to the general public over the Internet through various
servers located around the world on every continent. These are all operated by
volunteers on their own time and expense.

6. Since its inception in 197 , Project Gutenberg has made over 4,000
eBooks available. expect that number will grow to at least 5,000 by July 4, 2002.

| The vast majority of these are works in the public domain, while the remainder

| eBooks. Thanks to the work of Project Gutenberg volunteers, we published over

1,250 eBooks over the calendar year ending January 7th, 2002, and we have started
the new year on a blazing schedule that would yield 2,002 new eBooks in the next
52 weeks, if we can continue.

7. A current listing of Project Gutenberg eBooks is attached as

Exhibit A. The list can also be found at the Project Gutenberg home page

| (http://promo.net/pg). The following is a representative sample of the public

domain works made available as eBooks through the efforts of Project Gutenberg:

-3- ) 2092391_1
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a. all major works of William Shakespeare, in multiple editions, and
including apocrypha

b. the King James Bible (New and Old Testament), in multiple
editions, and including apocrypha

c. the Koran

d. Herman Melville, Moby Dick in two separate editions, and Typee,
Omoo: Adventures in the South Seas, etc.

e. Thomas Paine, The Rights Of Man

f. The Federalist Papers

g. NAFTA treaty text, annexes and tariffs

h. Jane Austen, Persuasion, Pride and Prejudice, Sense and
Sensibility, Love and Friendship, etc.

i. Upton Sinclair, The Jungle, The Machine, The Profits of Religion,
etc.

j. Johann Wolfgang von Goethe, Italienische Reise, Faust, The
Sorrows of Young Werther, etc.

k. the first 00,000 prime numbers, and other numbers of particular
| scientific interest to a million places

Central Intelligence Agency, The World Fact Books from 1990 to

the present

m. Caesar’s Commentaries (in Latin)

n. Adam Smith, Wealth of Nations

0. The Human Genome Project, ATCG codes, two editions

p. Theodore Roosevelt, An Autobiography by T.R.

q. Karl Marx & Friedrich Engels, The Communist Manifesto

r. Louisa May Alcott, Little Women, Little Men, Jo’s Boys, etc.

s. John Milton, Aeropagitica
-t. F. Scott Fitzgerald, This Side of Paradise

| S ' -4- : 2092391 1
| "~ DECLARATION OF GREGORY NEWBY IN SUPPORT OF DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT
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u. Alexis de Toqueville, Democracy In America

v. The Complete Plays of Gilbert and Sullivan

w. Popular Science Monthly, Oct, Nov, Dec, 915 V.86

x. Dante Alighieri, The Divine Comedy (in the original Italian, as
well as the Longfellow, Cary and Norton translations)

y. Ulysses S Grant, Personal Memoirs

z. Charles Darwin, On the Origin of Species

aa. Plato: Symposium, Meno, Phaedrus, Ion, Euthyphro, Cratylus,
Euthydemus, Protagoras, Laches, Charmides, Lysis, etc. (Jowett translations)

bb.Immanuel Kant, The Critique of Pure Reason

cc. Collected Inaugural Speeches of the United States Presidents

8. In addition to the eBooks made available by Project Gutenberg,
thousands more eBooks of public domain works have been created and distributed
by other groups. The goal of the Gutenberg Project has been stated as: “to post
10,000 electronic books, or eBooks, on the Internet by the end of 2001.” Thanks
to the efforts of Project Gutenberg and many others, well over 10,000 eBooks are
now available on the Internet. This number should pass 20,000 in February, 2002.
9. Because most Project Gutenberg eBooks are public domain works,

those who download them are entitled to do anything they like with them. You can
also quote from them, abridge them, or create new works based on them. You can
re-post them on your site, print them, distribute them, convert them to other
formats. In fact, because the original goal of Project Gutenberg was to make
information and literature available to the general public at a cost truly “too cheap
to meter,” redistribution of eBooks is encouraged. Although it may be expensive
and cumbersome to collect thousands of public domain works in paper formats,
Project Gutenberg hopes to reduce those costs so every person with a computer can
have free, convenient access to a vast library of public domain works. The average |

new computer today costs under $700, and 100 gigabyte drives are between $100

-5- 2092391 1 |
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and $200 depending the brand and place of purchase. With gigabytes approaching
$1 each, that means the entire Project Gutenberg collection wouldn’t cost even $10

to store, and perhaps another $10 to make backups on a CD writer. Sometime in

| 2002 you should be able to put 5,000 Project Gutenberg eBooks on one of these

| new computers by using up just $10 of your drive space.

10. In an effort to ensure that Project Gutenberg eBooks can be read by
the widest variety of computers, they are made available in what has become
known as “Plain Vanilla ASCII,” meaning that our files use only the basic
character set standardized by the American Standard Code for Information
Interchange: the same kind of character you read on a normal printed page. Italics,
underlines, and bolds have been capitalized. We also make many of our files
available in various other formats, but the plain files seem to be the favorites. At
least one of our files is NOT in plain text format, at the request of the authors.

11. Although eBooks are distributed by Project Gutenberg from

| computers that use file transfer protocol (FTP/HTTP servers), eBook files are

suitable for distribution through many computer file-sharing technologies. For

eBooks in Hypertext Markup Language (HTML) and a variety of other formats,
and made them available on the World Wide Web. |

12. Any technology that makes it easier and cheaper for individuals to
redistribute eBooks over the Internet helps achieve Project Gutenberg’s goals of
making public domain information freely available to the general public. I |
understand that numerdus public domain Project Gutenberg eBooks are being
made available by users of Morpheus, Kazaa, Gnutella, Grokster and similar
software products and welcome this widespread sharing of public domain works.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct and that this declaration is executed

in Efland, North Carolina on January 17, 2002.
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