krTgQOron:

We regret that the enclosed photocopies are the best wewere, able. to
itain'ushtg,our normal reproduction process. Thisis caused primarily
the ages' and hided conditions of some of the documents from which
these copies were made.

,COMPLETE FILE ENCLOSED
MT AVAILABLE COPY.


http://able.to
http://able.to

'SONY CQ4ai ATIA i OF AM
V. UNtVtF7’$AL 61TY S1"LTIJZt
P brlVCT tO*5, Re s,p-orld~nt

Washington, b. C:



IN THE SUPREME COURT OF THE UNITED STATES

SONY CORPORATION OF AMERICA, ET AL.,
Petitioners,

V. © No. 81-1687
UNI VERSAL CI TY STUDICS, INC and
WALT DI SNEY PRCDUCTI CNS,

Respondent s. z

Washi ngton, D.C
Monday, Cctober 3, 1983
The above-entitled matter came on for ora
argunent before the Suprene Court of the United States

at 10:51 a.m

APPEARANCES
DEAN C. DUNLAVEY, Esqg., Los Angeles, Cal.; on behalf of

Petitioners.

STEPHEN. A. KROFT, Esq., Beverly Hlls, Cal.j on behalf

of Respondents.



QRAL ARgU.jE1IOF PA gE

DEAN C. DUNLAVEY, Esq., 3

on behal f of Petitioners

STEEHEN A. KROFT, Esq., 20

on behal f of Respondents

DEAN C. DUNLAVEY, Esq., 47

on behalf of Petitioners -- rebuttal



FR¢ _FDD1

CH EF JUSTI CE BURGER M. Dunl avey, you nay
proceed whenever you're ready.

ORAL ARGUMENT OF DEAN C. DUNLAVEV, ESQ ,
ON BEHALF OF PETI TI ONERS

MR DUNLAVEYt Kr. Chief Justice and may it
pl ease the Court:

Since the advent of free off-the-air
television in the United States in about 1948, it has
beconme what is undcuttedly today's nost inportant
comuni cati on nmedi um There has been a | ot of technical
progress since all of that tinme, which nost of us lived
through. The small screen has gone to the | arge screen,
bl ack and white has gone to col or, tubes have gone to
transistors, and |ive broadcasting has gone to del ayed
broadcasting using pretty much the same VIR that we're
concerned about here this norning.

The Court can renmenber that the early
tel evision shows all had to be broadcast |ive because
there was no nmeans of recording them As a matter of
fact, in 1976 Sony got an Emry from the National Acadeny
of Television Arts and Sciences for the VIR which had
enat| ed del ayed broadcast of an earlier recorded show.

And now progress has continued. That sanme VIR

has been put in the hands of the public so that. irctc—=A



of a necessary live view ng, there can be a del ayed
viewng. And the question this norning is: Can the
copyright owners or a few of themwho are profiting by
exploiting their product on free television arrest this
| at est progress of science?

For the Court's information, by the end of
this year there are expected to be sonething |ike 9-1/2
mllion video tape recorders in television househol ds.
That is at or near at or past the ten percent mark of
t el evi si on households in Anerica.

Now, this case has left us with three issues
that | would like to address this norning. The first,

f course, is does the honeowner conmit a direct
i nfringenent when he records the programat hone with
his VIR? In short, when he makes the tape has he
commtted a direct infringenment?

The answer to that lies in the fair use
section. That's Section 107 of the Copyright Act, and
that's a discretion-type statute which tells the court
that you can apply common sense to any instance where
there seens to be literal infringement and if it's nct a
fair result then it doesn't have to be treated as
i nfringenment.

The Ninth Grcuit subdivided that into two

questicns. First of all, it said that fair use has to



be a productive use, |like the first author using a

second author's works -- a second author using a first

author's works in creating sonething new The converse
of-that is called intrinsic, where you're using a
copyrighted article in nmuch the sane way or exactly the
sane way as you woul d have used the original. The N nth
Crcuit says it has to be productive as a nmatter of

| aw.

It also left us wwth a factual question as to
what: is the effect vis a vis the copyright owner of the
honme recordi ng, because if you're testing for fair use
the effect on the copyright owner is probably the nost
i mportant.

The third test, assum ng, just assum ng that
home recording is direct infringenment, the question is
has there been contributory infringenent by the VIR
suppliers, manufacturers and suppliers, for having done
not hi ng nore than to nmake the machi ne avail abl e.

Now, taking those three ad seriatim the
productive test is best answered if you could find sone
i ndi cation on the part cf Congress that a productive use
was in fact contenplated anong the variety of fair
uses.

QUESTI CN; Well, Hr. Uunlavey, would you agree

that Congress when it kind cf codified the fair use



doctrine intended to keep that doctrine pretty nmuch as
it had been devel oped by the courts?

H8. DUNLAVEY:- It said it. The answer is yes,
but they did not intend that it should go rigidly along
the' lines that it had been gcing. They said we're not
intending to change it, but they al so indicated that
commpn sense has been the rule in the past and should
continue to be in the future. So the fair uses in the
future don't have to be the sanme things that have been
found to be fair use in the past.

QUESTI ON: Isn't it accurate to say, with
respect to the law at the tinme Congress codified it,
that fair use required sone sort of a productive use,
l'i ke one author -- a book reviewer quoting a text in a
book revi ew or sonething like that?

MR.  DUNLAVEY: | subnit, Justice Rehnqui. st,
that that was nost definitely not Congress' intention,
and | have three exanples to put before Your Honor to
support that.

First of all, remenber the WilliamsE W] kins
case had been an intrinsic kind of usage, where nedical
articles were Xeroxed and distributed tc doctors in lieu
of originals. That was an intrinsic use.

QUESTI ON: It was affirmed by an equally

di vi ded Court here.



MB. DUNLAVEY: VWhich “left it the | aw of the

| and, at least in the Court of-d ains. So it was a very

well known case of intrinsic use just at the time
Congress was passing the new Act, and Congress nade no
indication that it di sapproved of the outcone of that
case* Sc arguably WIllianms E WIkins was in Congress'
m nd and they accepted the intrinsic use.

But | can do better than that. In the 197
Senate report a.t pages 65 and '6, it tal ked about the
school whose cl assroom schedul e does not synchroni ze
with a broadcaster's tel evision schedule. It neans that
the tine the broadcaster is putting out an educati onal
rprogram that the students want to see, the students
aren't in class.

That specific exanple was in the Senate report
and it said that that school cculd record off the air
the broadcast for del ayed viewing at atime when cl ass
was in sessicn and that would be an exanple of fair
use. And there we've killed four birds with one stone
because, first of all, that's an intrinsic use and
Congress is approving it.

Secondly, it's the copying of an entire work
and Congress i s approving that.

Thirdly, the purpcse is tine shift and

Congress i s approving that.



And | astly, it's for conveni ence, the very
sanme reason that the honeowner is doing it. He can't
see the show when it's broadcast, so he records it for
| ater.

But that still isn't the end of it, because in
the 1976 Conference Conmmttee report they acknow edge
that the educators and the copyright owners had
negoti ated and woul d continue to negotiate on what were
cal |l ed guidelines, and those were to be exanples of fair
use. And the conference report said that.whatever these
peopl e agree upon will be regarded as part of the
conferees'' understandi ng of fair use.

QUESTION: Do you think that involves any
probl em of unl awf ul del egati on?

SIR. DUNLAYEY. That's occurred to ne and |
can't answer it. But fortunately, Universal has core
along- and agreed to guidelines, and therefore Universal,
of all people, is act in a position to claimthat there
are not of validity.

In 1981 guidelines were adopted for off the
air recording for educational purposes. They
enconpassed any broadcast that was for the use of the
general public w thout charge. Ycu could copy it, show
it twice within the next ten days, either in the

cl assy oomor at hone, and then you were supposed tc



erase it after 45 days.

Very cl ear Congressional precursor of the tine
shift- concept. Sp it-'s a reinforcement. of the intrinsic
use, the entire work, tine shift and conveni ence. And
who agreed to it? Wuldn't you know, it was Universa
and a large share. of their amci who were on the anici
bri ef saying they now protest. So they are g|| on
record as having agreed to these standards as satisfying
fair use.

So | would submit that the Ninth Crcuit by
one of those three, two of themor all three of those
has erred because it has said productive is a sine qua
nom It obviously is not.

QUESTI ON: M. Dunl avey, | suppose of course
the Court doesn't have to resolve this question in order
to resolve the contributory infringement question. The
Court could resolve it as a neans of getting to the
contributory infringenent question, but does it have
to?

MR DUNLAVEYz  Justice O Ccnncr, that's
precisely right. There are two roads to Rone. You can
say that there is direct infringenment but neverthel ess
there was no contributory infringenent or, as you have
Just suggested, you can say, whether or not there was

direct infringenment, and we bypass that question, there



clearly was nothing that constitutes contributory

i nfringenment. So Four Honor is correct, you can resolve
this; case w thout resol ving whether hone use is

i nfringement.

Now, if you're going to nake the conventiona
fair use test., assuming that it can be fair use, the
question is whether it is, the nopst inportant test of
all by common sense and by general acknow edgment is
what's the effect on the copyright owner. Eecause |
don't think anybody has trouble with the concept that
you really shouldn't be using the copyright owner's
wor ks against him all other things being equal.

So the question is, recognizing that the
copyri ght owner for sone reason doesn't want you tc do
it - you have to assune infringement -- but recogni zing
that there may be other reasons why he should have tc
put up with it, the test is first of all let's see Wat
IS the effect on him

Now, the Ninth Circuit with nc expl anation
sinmply says, it seens clear that hone recordi ng does
tend to dimnish the potential market for the
Uni ver sal - Di sney wor ks. No expl anation, Just ipse
dixit.

Conversely, the district court had said

several things. Firstly, it said that Universal-Di sney



admt there's been no harmto date. That's a fact.
There's no argunent about that. At the tine of the
trial, which was several years after nost of the
reccrdings, there wasn't a vestige of harm

Then the question cones about predicting the
future, and the district court listened to the w tnesses
and the- surveys and cane to the conclusion that there
vas no |ikelihood of prospective harmand there was no
reduction in the potential market for Universal's and
Di sney's.

Now, the district court did that after hearing
fcur general kinds cf conplaints by Universal -D sney.
First of all, Universal-Disney said, the noney that we
get for' putting our shows on television is determned by
the ratings systens, and the bigger the audience the
more we nmake. And if the VIR owner Joins the audi ence
but the ratings systemdoesn't pick himup, then we
don't get paid, so we' ve been hurt.

The district court listened to a ratings
expert and concluded that the YTR owners will be
nmeasured as part of the broadcast audi ence by the
I%Hh1gS services, and he was dead right. N elson counts
the VIR set in a household just the sanme as it counts a
TY set, so the audience of the VIR owners is neasured.

Secondly -



QUESTION:. Can | interrupt there? You're

telling nme that's dcne now cr was that done at the tine

of trial?

MR. DUNLAVEI : It was either being done at the
time of trial or vas. just on the verge. It is being
done now.

QUESTION: Well, let ne put it differently.

Did the district court find that it was bei ng done?

MR. DUNLAVET: I think the district court said
that it is being done. It said they had the capability
of doing it, and then at ancther point | believe it said

that they were doing it.

QUESTI ON& | . t hought he said that they cculd
do it.- | didn't think he said they did it. In fact, |
don't see how they cculd have nade the argunent that
they made if they were doing it. They were sayi ng they
were losing the benefit of these counts because it
wasn't bei ng done, | thought. They were | osing the
benefit, you know, in their ratings of the people whc
heard it only on a tinme shift basis because the tine
shifts weren't being considere by Ni elson and sim | ar
peopl e.

Didn't they argue that?

KR. - DUNLAVET: Then argued it then and they

still argue it.



QUESTI ON: Well, if they nake that argument
then doesn't the record have to have indicated that as
of the time of trial -- | don't know what's . happeni ng
now -- the record did not support what you just said?

MR, DUNLAVEYs No, the fact that they nake the
argunent today certainly does not indicate that the
record stood in their favor at the tinme of trial. Zhe
fact -- I"'msorry, | don't want to take a position and
have bitten off a little bit nore than | can chew

| know that the district court said that they
have the ability to do it.

QUESTI ON: Ri ght

M. DUNLAVEY: | think the district court may
have said they are doing it. But if not, the fact is
that they're doing it now, so that the district court's
concl usi on was ri ght

QUESTI ON: But | take it you would al so argue
that the mere fact that they have the ability to do it
shoul d be an adequate answer t the argunent?

MR, DUNLAVEY; It should be an adequate
answer . The better argunent, of course, is that they
are doing it.

QUESTI ON: If we know t hat.

MR DUNLAVEY: Anot her conpl ai nt that they

made was that, by virtue of having recorded sonething at
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honme, you'll take a man out of the potential narket for
buyi ng that sane work if it's ever put in a prerecorded
cassette. The district court at that point said,

Uni ver sal - Di sney stands ready to nmake prerecorded tapes
avai | abl e. At that point they said they weren't doing
it because they weren't going to help a technol ogy that
they were fighting.

But the fact of the matter is, and it's common
know edge and Judi ci al notice today, that the
prerecorded novie is avail able across the country, has
become very popular. In fact, the use cf the hone VIR
now constitutes 30 percent of the prinary reason why
peopl e are using video tape recorders, 30 percent.

They still conplain of |ibrarying, Justice
St evens. But the fact of the matter was at the tinme of
the trial there was no evidence of any librarying of
their works. The district court said specifically that
there' Il be no librarying,, to any significant extent.
And today, the current use of the VTR 60 percent is
prinmarily for the purpose of tine shift. So that
squeezes librarying dorminto what's left of 60 plus 30
or 90 percent, the difference between that and 100
per cent .

So, although they still argue librarying, the

fact was then and the fact is nowthat it just isn't
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taking place and they're not being hurt by it.

Finally, they conplained that there would to a
decrease in the future audiences of their television
product and their notion picture. product. In fact, M.
Shei nberg, who was the President of Universal, took the
stand and in all seriousness said this will be the
rui nation of the novie industry.

The district court there said that there was
in fact no likelihood cf a decrease in the novie cr
tel evi sion audience. Cnce again, the district court is
dead right. 8CA has just reported its highest six
nont hs revenue in history.

And right after M. Sheinberg came M.
Wasserman, who's the head of MCA and Universal, and gave
his testinony, often quoted, that forecasts of doomin
the entertainment industry had historically been w ong.

So the sunmary on the effect test is that no
one is viewing the hone recordings off the air except
menbers within the intended audience at the tine cf the
broadcast and Uni versal has been anply paid for that
audience. There is no sense in wandering off into a
hypot heti cal assunption of horribles as to what m ght be
done with the tapes. The fact of the matter is that
they're staying wthin the household, only people within

t he i ntended audi ence are, seeing themand then they're
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bei ng erased, and absolutely no harmis bei ng done.

QUESTION:  Could all of the horribles that are
postul ated that you've just referred to be corrected or
dealt with by Congress? If the parade of h.crribles cane
to be true, could Congress deal with that?

NH  DUNLAVEY:  Yes, | suppose Congress coul d
deal with any of these problens. But having given the
courts the fair use statute, the courts can deal. wth
this one equally one, perhaps better.

The prerecorded cassette has been a bonanza in
the hand of the studios. The net effect on the studios
of the VIR has been a substantial benefit, certainly no
detrinment. So the effect test does not weigh in the
copyright owner's favor at all and the public policy of
|l etti ng people copy what they can off the air and
t hereby enhance their ability to get information
certainly should prevail.

And that brings us to the third of the
questions, the staple itemof comerce. That is a
transplant to a great extent fromthe copyright |aw, but
it's also founded in common sense. |If you nake
sonet hi ng that people can use far |legitimte purposes,
there is no legal justification in holding you

responsi ble if sonmebody somewhere uses it for an

i mpr oper purpose.
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Now, |'m net concedi ng by any neans -

QUESTION& |If we agreed with you on that we
woul dn't need to reach the questi ons you' ve been tal ki ng
about, is that it?

MR. DUNLAVEY: That has crossed ny nind,
Justice Wiite. But let's | ook at the fairness.

~QUESTION.. Well, isn't that right? You say
it's crossed your mnd. |'mwondering, do we have tc
reach the questions you've been discussing if we agreed
with you that this is a staple article of commerce and
that there's no contributory infringement?

NR. DUNLAVEY: . If you agreed with me you wcul d
think this case would be over.

QUESTI ON: Yes. But we woul dn't have to talk
about fair use at all, would we?

MR. DUNLAVEY= Then may | review the i nnocent
uses, because --

QUESTI ON: Well, we wouldn't have to talk
about fair use at all, would we, if we agreed with you
that this is a staple article of comrerce?

ASR. DUNLAVEY: Justice Wite, that's correct.

QUESTION:  Has any court ever so held so far
as the copyright is concerned?

KR DUNLAVEY: On the staple itens theory?

Nobody to ny know edge who has nade a product has ever

17



been held as a contributory copyright inf ringer for
having made and: sold that product.

QUESTION: That isn't ny question. My
question was, has the staple article of commerce patent
| aw principle. ever been applied in a copyright context?

MR, OUNLAVEY: By direct anal ogy, | suppose
the answer is no. But | think back to Justice Holnes in
t he Kal em case, where he was using the very sane
reasoning and the very same words and the very same
concl usi on.

Now, if there are non-infringing uses they
certainly are not going to have the VIR available to
pursue those non-infringing uses if the manufacturer has
to make good for sonmebody who uses it inproperly. Nc
manuf acturer can stand that kind of risk.

For non-infringing uses we have the guidelines
and the Senate report. W al so have Universal's
publicly taken position that they will never sue a VIR
owner, no matter what he copies. Now, that has to have
sone inpact on their position, Justice Wite. They
sinply should not beallowed to tell the public that
they can copy at random and we'll hold Sony responsible
for it. That isn't equitable.

And the district court, adding to those,

referred to the considerable testinony at trial about
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the legitimte ccgyings -- that is, | shouldn't say

| egiti mate because that inplies sone isn't -- about the

unchal | enged copying. W had 18 w tnesses at that

trial. We had 482 pages of reporter's transcript, which
was 67' percent of our case in chief, that had to do with
unchal | enged consent-type uses of the YTR

So the NNnth Crcuit has erred when it says
that the YTR is not suitable for substantia
non-infringing use. It nost certainly is.

But even nore than that, at the |ast argunent
we got into a consideration of, supposing we took a pol
of copyright owners and 50 percent approved and 50
percent didn't, or nore than. 50 or |ess than 50. On
reflection, | would like to submt to the Court that
it's not UD to the copyright owners to decide for the
Anmeri can public whether we're going to have del ayed
tel evi sion view ng.

If you want to play footbhall, you've got tc
gi ve up your personal rights against assault and
battery. That's Just the rule of the game. By the same
token, if ycu. want tc nake noney off the public
tel evi sion you should have to bend with respect to your
copyrights, and the copyright owners should not be able
to tell the American public what they can or cannot do

when it conmes to progress in the tel evision science.
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Now, if | may, M=. Chief Justice, if there are
no further questions I'Il reserve the balance of ny tine

for rebuttal.

CHl EF JUSTI CE BURCGER Very wel | .

M. Kroft. -

ORAL ARGUMENT OF STEPHEN A. - KRCFT, ESQ,
ON BEHALF OF RESPONDENTS

MR “KROFT& M .- Chief Justice and may it
pl ease the Court:

Underneath all the | egal argunents and | egal
| abel s that we've thrown around in this case, the case
Is really very sinple and straightforward. Petitioners
have created a billion dollar industry based entirely on
the taking of sonebody else's property, in this case
copyrighted notion pictures, each of which represents a
huge investnent by the copyright owners.

And contrary to what Petitioners would have
this Court believe, Respondents are not the only
copyright owners who have rai sed express objections to
these activities. The Court has before it amicus briefs
rai sing such objections fromover 70 copyright owners,

i ncl udi ng such people as the CES tel evisicn network, the
producers of approxinmately 90 percent of the prograns on
prime tire network view ng, and many, nmany producers of

educational and cultural rrcgrams, such as the



Children's Tel evision Wrkshop, the Lincoln Center fcr

the Perform ng Arts, and the producers of the National

Geographic series and the Sm thsonian Institute
speci al s.

Despite what Petitioners again would have this
Court believe, the record establishes beyond question
that the Petitioners are selling and know that they're
selling an instrunment for use in infringenent* They
reccgni zed the |l egal problemin 1965.- They continued to
westle with it up until -- and they're still westling
with i,t up until today.

QUESTICNs  Suppose the evidence in the case
put on ty witnesses that.your friend referred to
i ndi cated, just. suppose it. indicated, that about ten
percent of all programm ng could be copi ed w thout any
interference by the producer or whoever owned the
program  Suppose that there was at |east ten percent
that a honmeowner could copy w thout violating anyhcdy's
copyri ght.

Woul d you think that woul d make any difference
in this case?

MR KROFT; | don't think that woul d nake any
di fference. | think ten percent is too small of an
amount .

QUESTION:  Wel |, what about 507?

21



MR. - KROFT: "Il go you one better, Justice
Wi t e. If there was only one show on the air that were
copyri ghted and which coul d not be copied w thout
object ion, if the Petitioners sold this device with
know edge that it would be used to copy that show, under
the I nwood test laid down by this Court in the tradenmark
area | believe the Petitioners would be Iiable.

However, | would concede that | think it m ght
be very difficult for us to prove if there was only one
show,

QUESTION:  Well, let's take 50 percent. You
certainly woul d argue that Sony would be liable if it
sold this machi ne knowi ng that honmeowners woul d copy a
good many of the 50 percent that are copyrighted, in
whi ch there woul d be an infringenent.

MR- KROFT:  Yes,- | would, and the reason |
woul d - -

QUESTION:  And you don't -- is this because
you say the staple article cf comerce doctrine dcesr't
apply at all, or that this is just the way it should be
appl i ed?

RR. KROFT No, I'msaying it doesn't apply at
all and it doesn't apply at all. for a nunber of
reasons. The first reason it doesn't apply is because

when the Petitioner sells this product with know edge or



reason to know, under the cases decided by this Court,

that it will be used in an infringing manner -- and with

the 50 percent test that woul d be certain know edge
then the Petitioners are held |iable.

They're also held liable, even if they don't
have that know edge, if they sell the product and
suggest even by inplication that the product be used for
an infringing purpose.

QUESTI ON: Vell, what if on every set they
have ,-- the owner's manual has it at the top and at the
bottom and on each margin: o0 not use this to record
copyrighted works. _

'R KBOFT: | think that that would be a very
di si ngenuous way by the Petitioners to try to avoid
liability, and | expect if the Court rules in our favor
they'Il try to do that. And the reason | think it's
di si ngenuous i s because that kind of a warning doesn't
come anywhere close to telling the honeowner what in the
worl d he can do with this product. The homeowner's not
goi ng to know when he sees that, that kind of a
war ni ng

The real way for Sony to have avoided this
protles woul d have been to cooperate with the copyright
owners in devising technol ogy which would allow the

broadcaster to jamthe video recorder from copying the
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staple article of commerce doctrine in the patent field

was devel oped to protect the sale of ordinary items,

i ke paper and ink,- dry ice, salt tablets.. Those are
t he products that cane out cf the cases of this Ccurt.
But it was not designed to protect the sale of itens
desi gned specifically for infringenment when the

manuf acturer and seller of that machi ne knew or had
reason to know it would be used for infringement.

QUESTI OKs Wl |, specifically for copying
pur poses. Under your test, supposing sonebody tells the
Xer ox people that there are pecpl e who are naking
illegal copies with their machine and they know it.

Must they -- what are they supposed to do?

MR . KROFT: I think that probably now puts the
cart h-efcre the horse, Justice Stevens. That wasn't
happeni ng when Xerox began selling its machi ne. Xerox
first started selling the machine for business
applications. W can all renmenber what they | ocked
like. You' d have to put one page in. You couldn't run
t hr ough pages and pages and pages |i ke you can today.

And over the years | suppose peopl e have cone
to use Xerox for different reasons. Xerox has tried to
protect itself -- and | don't knowif it's doing it
adequately or not -- by giving every Xerox renter -- and

| believe nbst of these machines are rented -- a little
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list of do's and don't's. And one of the don't's is
don't copy copyrighted material.

QUESTI ON; Put you just said that woul dn't
protect Sony.

MR KROFT; I don't believe it would, and
that's why | say |'m not sure --

QUESTI ON,; Does it protect Xerox?

MR KROFT: That's why | just said |I'mnot
sure if it dces.

QUESTI ON: But your view of the law is that as
| ong as Xerox knows that there's sone ill egal copying
going on, Xerox is a contributory infringer?

MR, KROFT: To be consistent, Your Honor, 1|'d
have to say yes.

QUESTI ON: A rather extrene position.

MR KROFT; Justice Stevens, the reason | say
that | think Xerox may be. different is Xerox didn't
start out as a machine sold --

QUESTI ON: But isn't it true that you've tcld
eight or nine mllion people that as of now -- we're not
concerned with what's happened in the past --

MR, KROFT& W have told eight or nine mllion
people that we are very concerned about what's happened

in the past, but we're --

QUESTI ON:  But you do not seek to recover



damages fromthem

MR KROFT: But we seek to recover our danmges
not agai nst them but agai nst the propagators of this
problem the manufacturers and sellers of the article.
And of course, under standard contributory infringement
doctrine we're allowed to do that. So all we've said is
we're going to be exercising our legal rights. W
haven't told the honeowners that what they're doing is
okay or permtted.

QUESTI ON: well, is it okay?

MR, KROFT: Excuse ne, Your Honor?

QUESTI ON: Is it okay for the people to
conti nue to copy?

MR KROFT: As a matter of law or as a matter
of consent?

QUESTIONS Either. Well, as a matter of
consent, which would then determ ne the | egal
consequence*

MR. KROFT: OF course. As a matter of |aw, |
do not believe it would be. As a matter of consent., it
nost certainly is not. W have not consented to off the
air recordi ng of our works, except with respect tc the
gui del i nes that M. Dunlavey nentions

QUESTIONS Well, lo you speak for the other 90

percent who you represent? The amci join you. Do t hey



al so consent to copyi ng?

MR, KRGFT: Uni versal dces not consent t¢c
copying in the hone use context. Let ne nake that
cl ear. The guidelines that H. Dunlavey referred tc are
gui delines with respect to educati onal copying. Wth
respect to your question --

QUESTI ON: No, | was referring to the
statenent by the president of your. conpany that's quoted
in your adversary's brief. It says that, we've won this
case but we're not going to try and interfere with any
copyi ng by peopl e who new have YTR s. As | understand,
they said sonething |like that.

MR KROFTt It said we woul d seek. our renedy
fromthe contributory infringer, which has joint and
several liability, and which we're entitled to do.
That's what the statenment was i ntended to nean.

But | don't want to | eave your | ast question
unanswer ed. I don't represent amci, nc. | am not
aut hori zed to speak for themtoday.

But they have spoken on their own behal f by
filing their am cus briefs.

" QUESTI ON: Well, is it their position, or do
we know, that the honmeowner who copi es toni ght may i ncur
sone liability?

MR KROFT: I'msorry, there was a cough.
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QUESTION:  The honeowner who copies tonight,
not your program but the 90 percent that the amnici
represent, does that honeowner risk any liability?

MR, KRCFT: | believe so. Put | don't believe

QUESTI ON: Dc you think he's going to get rid
of his machi ne?

SIR  KROFT: Excuse ne, Justice?

QUESTI ON: Do you think the honmeowner is going

to get rid of his machine and threw it away? If sc,

dr eam on.

( Laught er.)

MR KROFT: Justice "Marshall, | don't believe
that a copyright owner, after seven years of litigation
here, is going to sue the honeowner. | think. that ty

not doing it they've inplied they won't.

I think that the renmedy here, though, can be
that a continuing royalty be granted agai nst the
Petitioners and in favor of the Respondents, which would
require the Petitioners, who are reaping all the
econom ¢ benefit fromthis nachine, to share some of it
with the copyright owners whose product made this
machi ne such an attractive consumer device in the first
pl ace, and in that way the homeowner woul d not be

di sturbed, Justice Earshall.



How, it nust be enphasi zed that we're not
tal ki ng about one or two individuals here, one or two
copi es. We're tal king about mllions cf copies. The
estimates are that by the end of the decade there wll
be sonething like 40 or 50 million of these nachi nes in.
hores. And it only takes commobn sense and a bri ef
exam nation of the district court's findings to realize

that the econonmic |oss to Respondents fromthese

mllions of copies will be enornous.

We believe this harmwi |l manifest itself in a
nunber of ways, but | think only an exani nati on of three
of themis necessary to illustrate the point.

QUEETIQNz ?'r. Kreft, the district court found
no harm present, past or prospective, did it?

MR KRCFTs | don't believe that's correct,
Justice O Connor. The district court found that we did
not put on proof of past danmges, and the reason for
that is we elected to recover statutory danmages, which
we had the absolute right tc do.

The district court found -- its |anguage
sounded like it was talking in the present. It said
there is no reduction because we didn't put on any
evi dence of present harm But renenber, at that tine
there were only sonething |i ke 130,000 Betanax and | ess

than a nmllion total YTR s in the marketpl ace, conpared



to something like 75 million television hones at that
tine.

But he did not say there will be nc future
harm and that's the insidious problemw th Petitioner's
characterization of the district court's opinion. TY.e
burden of proving -- let me back up.

In copyright |law, once there's been proof cf
infringenent there is a presunption that there will to
future harm That's established by all of the cases.

And at that point it falls cn the Petitioners, the

Def endants, to prove that there will not be, and the
district court nmust find that there will not be, future
har m

The district court did not nmake that finding.
The district court made the m stake of reversing the
burden of proof and requiring the Respondents, in
addition to the presunption, proving that there will be
harm And all the district court said was that the
Respondents did not neet a burden that they didn't have
in the first place.

Now, the first area in which this harmis
apparent, and which the district court didn't consider
at. all bit the Ninth Grcuit did, is that off the air
recording is going to -- unconpensated off the air

recording is going to interfere with the copyright



owner's ability to license off the air recording of its
-copyrighted works for a fee, whether that's recording
done for time shift purpcses or library purpcses.

The district court did repeatedly recogni ze
that off the air reccrdi ngs have val ue to honeowners,
thereby indicating, | think inmplicitly, that they wcul d
be willing to pay for it. And in fact, of course, they
are paying substantially for it, but right new they're
not payi ng the copyright owner.

And as | explained at the | ast argunent, AEC
is about to commence a service to exploit this val ue by
beam ng scranbl ed signals between 2:00 and 6:00 a.m in
the nmorning to owners of special equipnent furnished to
t hem They will be paying a license fee for it, and
they'll be able then to unscranble the signal and watch
it after it's been recorded.

VWhat's interesting about this service, | new
realize and didn't explain to the Court |ast tine we
were here, is that Scny has manufactured and will be
furni shing the equi pnent for receiving and recordi ng and
descranbl i ng that scranbl ed signal. And furthernore, as
| understand the technol ogy, the scranbled. tape wl|
only be viewable for a nonth and after a nonth it wll
beccrne i ndeci pherable. And | can't explain the

t echnol ogy because it's beyond ne, but that's what |



understand wi |l happen.

How, these attributes nake it very clear to ne
that Sony realizes that there's a big business in tine
shifting, even in tinme shifting, for the copyright
owner . ABC currently projects that by 1990, when
there's about 40 million of these machines in househol ds
and there's only been about 15 percent penetration of
this scranbl ed service, that it will generate over $500
mllion annually in revenues.

Huch of that will be going to the copyright
owners if they agree to do this with ABC, because they
will be furnishing the naterial that will be recorded.
They' Il be getting paid for this off the air recording.
And it doesn't take rmuch inagination to realize that if
peopl e can continue to do this off the air for free
during the rest of the broadcast day -- that is, between
6s00 a.m in the norning and 2s00 a.m the foll ow ng
norning -- that they're not going to be willing to pay
for it. They're sinply not going to want to pay for
sonet hing that they now get and have been getting for
quite a long time for nothing.

QUESTIChs May | ask one other question. |If
the effect of this tinme shifting -- and I know you
di spute the reading of the findings, but if the effect

were to enlarge the size of the audience for your first



transm ssion, would you then be able to establish harn?

?lR KROFT& Yes, | believe so, Justice
St evens. First of all, the cases have said. that nerely
because there m ght be a specul ated increase in one
mar ket - -

QUESTI ON: Nc, no. Assune there was prccf and
you took it as a fact -- | know you don't -- that there
were, that the tine shifting actually enlarges the size
of the audience. Assunme that's a fact. Then could you
possi bly show har nf

MR : KROFTs Yes. There are two answers to
that, Justice Stevens, one |legal and cne factual

The | egal answer is that the cases have held
that just because there nay be an increase in one narket
-- and let's assune under ycur hypothetical that there
is -- that does not destroy the copyright owner's rights
to enforce his copyright under the fair use doctrine if
there are going to be harnms in other markets, because
it's up to the copyright owner to determ ne how and in
what manner and in what markets and in what progression
he will exploit his product.

The factual answer to your question is that
the so-called increase in audi ence depends on who's in
that. increased audi ence. The nanme of the game here is

advertiser support. They pay for the audi ences and the



broadcasters in turn then pay the suppliers of the
pr oduct .

I f that increased audi ence, fcr exanple,
i ncl uded peopl e whom the advertiser of a particul ar
program wasn't interested in reaching -- for example, a.
truck driver who doesn't buy the fanmily detergent, |ikes
to record soap operas for sone reason or another, and
t he adverti ser now picks himup as a viewer at night
because he watches his tine shift recording -- the
advertiser's not going to be willing to pay for him

To allude to a question you asked earlier,
al t hough the district court in fact did find that the
rati ngs services at the tine of trial were neasuring
recordi ngs, they were not -- and the district court also
fcund this -- they were not neasuring playbacks, neither
when i t was played back nor who it was played back fecr.

Anot her exanpl e of why your hypothetical would
not necessarily increase revenues or cause the fair use
defense to cone into play is because it depends when the
advertisenent is watched. If a Christmas adverti senent
i s broadcast the week before Christnas and it's watched
the day after New Year's, it's of no value to the
advertiser and he's not going to pay fcr it.

Now, another area, the second area where off

the air recording is going to cause substantial harm g



copyright owners is in the narket for the sale and
rental of prerecorded cassettes. And it nust be borne
in mnd that this market doesn't depend on the sal e cf
machi nes that can record off the air. At the tine of
trial -- and this is in the record -- Sony was selling
machi nes that had no off the air recording capability.
They were just players |like an ordinary record pl ayer.
And t hose pl ayers can play back these prerecorded tages
and cassettes.

So it's quite m sleading to suggest that we
only have that nmarket because cff the air recorders are
out there. That's not at all the case.

The district court expressly found that off
the air recordings, both tine -- and he didn't
differentiate in this finding between tine shift and
library copies -- will conpete with the sale and renta
of those devices. It doesn't take nuch i magi nation to
realize that that ccnpetiticn is going to reduce the
i ncone to the Respondents fromthe sale and rental cf
their copyrighted ntticn pictures.

This is probably best illustrated by the fact
that this year the Electronics |Industry Associ ati on has
estimated that there will be a sale of approxi nately 55
mllion blank cassettes in this country, as opposed to

only 8 million prerecorded cassettes. Now, the reascn



peopl e are buying so many nore bl ank tapes than they are
prerecorded ta.pes seens obviously to ne to be that
they're just not willing to pay the extra price tc buy a
copyrighted notion picture when they can take it off the
air for the nmere price of a blank cassette.

QUESTI ON: Could I ask you, do you think under
t he present Act there can be -- that just sound
recording is a violation of the copyright?

MR. KROFT; | believe it is, Justice Wiite. |
believe it is.

QUESTI ON: You think this present Act changed
the law?

MR KROFT: | don't believe that there was
ever a |law necessarily that pernitted hone recordi ng of
audi o. But |I'mgiving you ny off the cuff response.

QUESTI ON: But if there was such a |law bef cre ,
you think that is no |onger the | aw?

MR KROFT; Well, maybe | should be a little
bit nore prudent and say | think there's a good chance
that it is nc longer the | aw, because the |legislative
hi story of the 1976 statute specifically said with
respect to sound recordings that recapturing those sound
recordings off the air is a violation, and when it said
that i t did not repeat the hone recordi ng exenption that

had been nentioned in 1971.



M. Justice Stevens, one further answer to
your question about increasing the audi ence. | was
assuming in nmy answer to you that all these commercials
woul d be watched. In fact, npost people that are
recording off the air are taking the comercials cut, sc
that the commercials aren't even reaching --

QUESTI ON:  Except they can't do that unless
they' re watching the programat the tine.

MR KROFT;  well, that's not entirely true.
They can take theca out of the recording if they're
wat ching themat the tine.

QUESTICRz  But they get themcn the tape in
the first place unless they're watching it at the tine.

MR -KRCFT, That's correct.

QUESTION: Then they can fast forward when
they watch jt.

MR KROFT:  You understand the technol ogy
quite well. That's right.

(Laughter.)

MR KROFT: There are devices comng on the
mar ket, however --

QUESTI ON: My | ask, since ycu went back to
that question, you pointed. out that the audi ence, people
in the audience are not all alike. Scne peopl e m ght

not want tobuy the thing that's advertised with the



is watched i n a nonth or a nonth and a half. There's

not going to be a diary that can be put together that

can do that.

I would like to talk about the staple article
of commerce argunent for a nonment. But before I dc, I'd
like to | eave what |'ve been generally tal king about in
this area, the harmissue, with this one thought.

Fair use was a very narrow doctrine desi gned
for very limted application, for use in the creation of
scholarly or research works or works for contenporary
conmment or news reporting purposes, and only then when a
smal | amount was taken. Cif the air recording for hone
entertai nment purposes doesn't even come anywhere cl ose
to fitting that definition. It takes the whol e thing,
which traditionally under the cases has required an
exclusion of the fair use defense. And it's not for the
pur pose of encouragi hg and advancing creativity of new
intell ectual works.

I believe that Petitioner's counsel errs when
he suggests that, because an off the air recording in
Al aska, which is what the. Senate report referred to,
whi ch has six tine zones, for educational purposes may
be allowed, that that neans that off the air recording
in all circunstances, not involving education, not

involving a salutary purpose |like research or
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soar opera and so forth.

But do the ratings take that into account, or
do they treat all viewers alike?

MR, KROFTt The ratings are not one integrated
t hi ng. The ratings are done in a variety of ways. You
have the netered ratings which just tell you if the
set's turned on or not; doesn't tell you who's
wat chi ng. And then you al so have diaries that tell you
who's watching at the tinme that the television set is
turned on.

QUESTI ON: Let nme put it this way. The
ratings that are used to fix the rates that the
copyright owner charges for his prograns, do they
di stingui sh between different kinds of viewers?

MR. KRCFTs They do, because the diaries tel
the advertisers what are the denographics of the
audi ence that are watching the shows at the particul ar
time the television is turned on. So in that way the
advertiser knows.

But with respect tc video recording, we're
never goi ng to know agai nst what programa particul ar
recording is viewed, if it's viewed at all, when it's
vi ewed. Because all you have to do is think about it
for a nonment and you can realize that a diary is never

going tc be able to tell you if the recordi ng nmade today



cont enporary comrent, can sonehow be fair use.

And with respect to the Wllianms E W1 ki ns
case, | should point out to the Court that even though
t hat case tal ked about it being okay to record entire
copyrighted works, in fact what it was tal ki ng about was
only one article in an entire copyrighted journal. And
t hen when the Senate got to Wllianms E WI ki ns, at page
71 cf the Senate report, it said that Wlliams E WI ki ns
failed to significantly illuninate the application of
the fair use doctrine and gave little guidance to
Congress on the application of the doctrine.

Now, when you realize that this can't be a
fair use use because it doesn't advance one cf the
traditional purposes and it takes too nuch of the
copyrighted work, then you realize that you never have
to get to the fourth factor, the prospective harm
factor, because you don't have fair use in the first
pl ace. Yeu don't just get into this issue by invoking
the words "fair use," and if it's not a fair use case
then you don't have to |l ook at harm and that's the case
her e.

In addition to that, as | said, harmis
presuned in a copyright case unless the defendant proves
it won't occur in the future and the district court

makes that finding. The-Petitioner didn't prove that



here and the district court nost assuredly did nct make
that fi nding.

QUESTIA i s M. Krcft, did you say Al aska
within itself had six different tinme zones?

MR KROFT s | did say that. I may have erred
in the anmount, but the reference in the House report did
tal k about the fact that Al aska, being so |l arge, did
enconpass several tine zones, and that was the reason
that the House report in that unusual exanpl e indicated
that off the air copying for educational purposes there
m ght be al |l owed.

But t he House report also went on to nmake very
clear that, even in the educational context, the fair
use doctrine had to be very narrowy circunscri bed with
respect to notion pictures and generally should be
applied cnly to the use of excerpts.

Wth respect to the staple article of comrerce
doctrine, |'ve explained, | believe, that it's nct
really designed for the sale of things other than salt
tablets and dry ice and things of that nature. Eut in
addition to that, if we're going to anal ogi ze to the
patent statute, the patent statute al so has a section
t hat says that when the seller cf an article, even a
staple article, sells it with encouragenent, urging or

i nducenent cf sone scrt that it be used in an infringing



way, and it is used in that way, then the seller cf that
article cannot escape liability even though the article
may be a staple and even if he can prove the separate
and second test.

It has to be a staple and it has to be
suitabl e for substantial non-infringing use. Even if he
could prove those two things, if he sells it with
i nducenent and encouragenent that it be used in an
infringing way then he'll be held liable.

And in this case the evidence shows beyond
di spute, and the district court did not find otherw se,
that Sony is selling this machine for the prinmary
pur pose cf recording copyrighted works off the air,

i ncl udi ng copyrighted works owned by the Respondents;
and that the advertising and selling activities, as well
as the instruction manual s, which give very detail ed
instructions as to howto record tel evision programs off
the air, exhort and contribute tc this copying.

In fact, in recognition of what this nmachine
could and woul d do, Scny gave its advertising agency a
witten i ndemmity agreenent against any liability for
adverti si ng Betamax because, in the words of the
agreenent, "our |egal counsels were concerned about the
ri sks of advertising a video recordi ng product that can

be used to record copyrighted material ."



Now, given those facts, you don't ever have tc
reach the staple article of conmerce doctrine. And |
m ght add that even if the Court were to try to avoid
the fair use issue by reaching the contri butory
i nfri ngenent issue here, we still have other theories of
liability that weren't. addressed by the Ninth Crcuit
bel ow on which we also hold the Petitioners
responsi bl e.

But even if the Court did reach the staple
article doctrine here, Petitioners have the burden cf
proving that the Petanax is avail able and suitable for
substantial actual non-infringing uses, and the district
court very pointedly refused to find on the evidence
br ought before the court by Petitioners that that was
enough to allow the district court to find that Petamax
was suitable for substantial and actual non-fringi ng
use.

QUESTI ON: What do you have tc put on? Wiat
do your clients have to put on on your side of the
case?

"R KROFT: We have tc put on, Justice Wite,
that Sony sold this product with know edge or reason to
know that it would be used in an infringing way, which
we did through the adm ssions of Sony's executive; or in

the alternative, that it was sold with the suggestion



even by inplication, that it be used Ln.an infringing
way, which again we did, through the advertisenents, the
brochures, and the instruction nmanual s.

QUESTICNI  wWel |, what about-- do you think,
assunmng the staple article of comerce noti on applies

in the copyright field, do you think it's an affirmative

def ense?

MR, KROFT: Absolutely, Justice Wite.

QUESTI CNs Is it in the patent field, or is it
part of the plaintiff's case?

MR, KROFT& In the only case that | can think
of where it was extensively discussed, which is the
Fifth Grcuit case of Fronberg versus Thornhill
al t hough the court didn't discuss whose burden it was,
the entire tenor of that whol e decision was that the
burden was on the defendant, that it was an affirmative
def ense.

QUESTICN, Well then, there isn't nuch
authority, then, on who's got the burden in connection
with the staple article of commerce notion. Just one
case and that by inference?

MR KROFTt That case by inference. Again, it
lid not arise in the -- it hasn't arisen to ny know edge
in the copyright field, and | believe -- and |I'm not an

expert on the patent statute in its entirety. But in
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the cases |'ve seen, that's the one that cones to m nd

Petitioners only put cn evidence froma fern
educational, sports and religious people that clained
that they owned their copyrights, and as we pointed cut
in our brief we think that proof was deficient. Put
even if you took the notion that all sports, educationa
and religious programming could be copied with inmpunity
-- and that's not the record here, because we do have
obj ections from ot her educati onal and religi ous
copyright owners -- all that the Petitioners' survey
shows is that the use of the Betanax is to copy -- it is
used 9 rercent of the tinme to copy that kind of
material, as opposed to 80 percent of the tinme to copy
the type of entertai nment programm ng owned by the
Respondents and the amci that have cone to this Court.

Based on those figures, the district court was
entirely correct in ducking the substanti al
non-i nfringi ng use i ssue. Cn those nunbers and on the
evidence before the trial court, it never could have
made a finding that Petamax was suitable, the off the
air recordi ng aspect was suitable, for substanti al
non-fringi ng use.

Thank you.

CHI EF JUSTI CE BURGER: Very wel | .

Do you have anything further, M. Dunl aveyi



REBUTTAL ARGUMENT OF DEAN C. DUNLAVEY, ESQ ,

ON BEHALF CF PETI TI ONERS

M. IDUNLAVEYs Justice Marshall, when M.

Croft says that he wants the manufacturer of Betamax to
be enjoined, he could not be nore serious. VWhen we were
town in the district court, the court was asking him at
the tinme he had finished his case and before the defense
started -- and |'mreading now It says:

"You are not asking that Sony be enjoined from
Eurthe r manufacture cf the Eetamax, cr are you?

And M. Kroft says: "Yes. | am"”

To be sure there was no ni sunderstanding, a
Little bit later the Judge said: "Let's get back to the
relief you are actually seeking. You say, one, you want
an order prohibiting Sony from manufacturing Betanax?"

And M. Krcft says: "That is where we
start.” Then he went on and he said: "W want to get
all the Eetamaxes that have been out on the market and
we want to recall them and di senbowel them so that they
can no longer record off the air."

And he's not kidding. He wants that relief,
whi ch | suppose is within the injunctive power of the
court, and/or he wants X250 per infringenment every tine
a honeowner copies one of his programs. There's no

nanufacturer. in the world that can stand up to that Kkind
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of relief.

Now, it would be nice if there were a way of
di stinguishing in free off the air tel evision what
prograns are free for copying w thout objection and what
prograns are not. Eut for the nonent there isn't. The
VIR is inanimate. It can't tell

The question of janmng is an interesting
scientific theory, but that, as the district court said,
requi res the cooperation of the FCC and t he broadcasters
and the VTR manufacturers, and that is sonething that is
whol | y beyond Sony's power.

So the question really becomes, can the novie
studi os take the YTR out of the hands of the public, or,
if we're going to ook at the big picture, can they
exact some kind of a royalty in another forumfor the
privilege of their use?

Renmenber that these novie studi os have not
contributed a thing to the genesis of television.

Tel evision had to get along in its earlier years w thout
any help fromthe novi e studi os because they were afraid
of it. They saw conpetition with the theaters and they
weren't about to supply their product to it, and they
didn't.

So television got started and. canme a | ong way

before the novie studios realized that it was a pl ace



where they could exploit their product. And they get
into it as a matter of profit, and they're still into it
as a matter cf profit.

QUESTI ON: Well, you're not suggesti ng Sony
isn't into. it as a matter of profit?

(Laughter.)

MR. DUNLAVEY: I amnot, and |' m not
suggesting that the tel evision receiver nakers are net
init fcr profit. But when you're in it for profit
you've get to yield to the public benefit. And | subnit
to you, Justice Rehnquist, that the chance for a nan who
wor ks at ni ght and has no opportunity to see prine tine
tel evision when it's bei ng broadcast |ive should not be
foreclosed fromseeing it the next norning if the
technol cgy makes it possible for himto do sc.

| have to work during the daytinme and quite
often in the eveni ng. Why should | be deprived of
seeing scnething that's going on in the afternoon,
per haps a presidential address to the nation that takes
pl ace at 4:00 o' clock cut in California? Wy can't ve
see those?

QUESTI ON: Wiy shculdn't ycu pay for it?

MR. DUNLAVEY: Because the tel evision audi ence
is a free audi ence historically. The pay is being

made. It's sinply being nmade at the front end. The man
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who nakes the because is being paid, and he's being paid
with the understanding that anybody who's got. the

t echnol ogy of receiving that broadcast has the right to
do it. In fact, that's one of the things this Court has
said in previous cases.

The prerecorded market that these people are
benefiting so handsonely from does require an off the
air capability in the product. These people nake a
video disc & ayer which is a playback only type of
devi ce. It has never sold well because the public
doesn't want it.

It's only when you conbi ne the playback and
the record capabilities together that you have somet hing
the public wants, and it's that device, nmde by the
el ectronic industry, which is benefiting the novie
studi os so handsonely.

QUESTION:  The only thing the public wants is
copyrighted material ?

MR. DUNLAVEYs May | ask you to repeat that,
Justice Marshal |l ?

QUESTION& Is your position that the only
thing the public wants is copyrighted material? Is that
your position

MR, DUNLAVEY: No, not, in the way you express

it, Justice Marshall. It so happens that under the



copyright statute as it's now witten anything that is

broadcast either froma tape or recorded. onto a tape is

autonmatically copyrighted in the first instance. Sc the
public can't help it that the broadcast is subject tc
copyright.

Later on cones the time when you have tc
register it if you want to sue and, as we covered at the
| ast argunent, there's a lot of progranming that is not
regi stered because the people don't care enough to do
it. | anifestly, that's a bill for free copying.

But it's not a question of the public wanting
copyrighted material. It's just a fact that whatever
goes to the public ever free off the air tel evision now
is technically copyrighted at the tinme of the
br oadcast .

We conclude this case just where we started it
many years ago. The fact of the matter is that the VIR
is only being used by people in the intended audi ence,
for whom the novi e studi os have been adequately and
handsonely paid once. I would submt to this Court, as
| did to the district court, that there is no reacn in
the world why a man who has to see Monday ni ght football
on Tuesday norni ng should have tc pay for the
privil ege.

If sonmething is done that is inproper with the



tape once it's nade, the courts can deal with those

i mproper instances, and they have. Taking a tape to
FiJi, putting a tape in the theater -- these things have
been encountered and st opped.

But to use it at hone a short tine after the
broadcast, to see nothing nore than your nei ghbor cr the
rest of your famly saw a few hours earlier for free,
there is no reason in comon sense why you shoul d have
to pay for that. The studi os have been paid once.

There is no reason why they should have to be paid
tw ce.

Thank you.

CH EF JUSTI CE BURGER: Thank you, gentl enen.

The case is submtted.

(Wher eupon, at 11:52 a.m, the case in the

above-entitled matter was submtted.)
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