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IN THE SUPREME COURT OF THE UNITED STATES

e e e — —m - - - - - - x
SONY CORPORATION OF AMERICA, ET S
AL., a
Petitioners
V. s  No. 81-1687
UNIVERSAL CITY STUDIOS, INC., ETC,,
ET AL. s
__________________ >

Washi ngton, D.C.
Tuesday, January 18, 1983
The above-entitled matter came on for oral argunent
before the Suprene Court of the United States at
101 p.m
APPEARANCESt

DEAN C. DUNLAVEY, ESQ., LosAngeles, California; on
behal f of the Petitioners.

STEPHEN A. KROFT, ESQ., Beverly Hills, California; on
behal f of the Respondents.



ORAI ARGUVENT QF

DEAN C. DUNLAVEY, ESQ
on behalf of the Petitioners.

STEPHEN A. KROFT, ESQ

on behalf of the Respondents.
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CHI EF JUSTI CE BURGER Before we hear the
argunents in Sony Corporation against Universal Cty
Studi os, in case counsel were not in the courtroom at
10: 00 o' clock this norning, |I'm authorized to announce
that M. Justice Brennan is unavoi dably absent,
attendi ng the funeral of a nenber of his famly, and he
will participate in these cases on the basis of the
papers and the recording, the tape recording of the oral
argunents.

( Laughter.)

CH EF JUSTI CE BURGERA M. Dunl avey, you nay
proceed whenever you're ready.

ORAL ARGUMENT OF DEAN C. DUNLAVEY, ESQ
ON BEHALF OF PETI TI ONERS

MR, DUNLAVEY: M. Chief Justice and may it
pl ease the Court:

The first issue presented by this case is
whet her a person who receives a free off-the-air
tel evi sion broadcast in his hone by use of a video tape
recorder, as distinguished froma television set, is
thereby conmmitting direct copyright infringement on the
programthat he is receiving.

Now, in this case no renedy is sought agai nst

any so-called direct infringer, but the Ninth Crcuit



has answered the question yes, and if the Ninth Grcuit
is upheld then there are sone five mllion-plus video
tape recorder owners who will be at the nercy of any
copyri ght owner who seeks to take advantage of the
situation.

The second issue before the Court is whether
t here has been contributory copyright infringenent by
the Petitioners in this case, and bear in nmnd that they
are the manufacturer, the Anerican distributor, and the
Anerican national advertiser of a video tape recorder
whose brand nane is Bet amax.

Again, the Ninth Crcuit has answered that
question yes, and Universal has noved immediately to
exploit the situation by filing a second action in the
Ninth Grcuit against sone 50 additional VIR suppliers,
and also has filed a second suit agai nst the sane
Petitioners in this action alleging that, on information
and belief, one or nore video tape -- one or nore
Bet amax owners has copi ed every single production that
Uni versal has put on television since genesis and nust
account for that in statutory damages.

Now, the pernicious point in the contributory
i nfringenent aspect is that Universal is seeking either
an injunction -- and they are dead. serious about it --

an injunction against the video tape recorder and/or



statutory danmmges. And when we tal k statutory danages,
it's $250 for every owner LFor every program and that's
the financial liability that they seek to assess upon
the Petitioners.

So it only takes commbn sense to realize that
the ultimate issue before the Court in this case is
whet her under the current law all Anmericans are going to
be denied the benefit of time shift home tel evision
Vi ewm ng because a few program owners obJect.

If there is to be tinme shift view ng, and by
that | nean a viewing of a programat sone tinme not too
|l ong after the broadcast, then manifestly there has to
be a record of that programto exist between the tinme of
t he broadcast and the tinme of the viewing. In this case
that sonething is a video tape. It, by definition of
Congress at least, is a copy, and thereby cones the rub,
because the copyright |aw says that only the copyright
owner has the right to make a copy of his copyrighted
wor k, unl ess of course he gives consent.

So the direct infringenent question here is
whet her that copy that exists in the formof the
vi deot ape between the broadcast and the playback is an
infringing copy or is it an exanple of fair use. There
Is no problemw th the playback. The playback is

aut hori zed specifically by statute. The problemlies



with the copy.

The case has been presented by the Respondents
t hrough four individual owners. Now, three of those
owners really are atypical if you want to | ook at it
fromthe standpoint of the American public. One of them
had 100 tapes, one of them had 170 tapes, one of them
had 340 tapes -- all this at a tinme when the normwas 30
t apes.

Amongst those four, however, there is a
commnal ity that gives the issue to the Court this
morning. \Whatever else they did, they copied 32
prograns that bel onged either to Universal or to
Di sney. Not hi ng el se= the issues to this case reside
solely within those 32 copi es.

Each of these persons made his copy at hone.
There is no commercial aspect of it. It never got out
of his house. It was only intended for his use and
perhaps his friends in a couple of instances, and the
usage was singularly of the kind we call tinme shift. As
the opinion states, it's the recording, the holding for
a short period of tine, then watching and then erasing,
and the erasing is automatic as you record sonet hi ng
el se.

Because of the trial Judge's w shes, there are

surveys in the case. They have to do with. the use of



the Betamax generally by the persons who were surveyed.
But it nust be borne in mnd that none of those surveys
has anything to do with the particul ar works which have
been infringed all egedly. None of those surveys
pertains to Respondents' work at all, neither those in
i ssue nor of any other kind.

And again specifically, none of those surveys
shows any librarying of Respondents' work. Now,
lib rarying is the other kind of hone use that creeps

into the case. If a person keeps his tape for a

prol onged period of tinme -- and that's never been
defined -- and | ooks at it for a number of tinmes -- and
t he nunber has never been defined -- then at | east

theoretically there becones a tinme when he becones
saturated with that program

But if that happens, it's outside of this
case, because it is not a factor as to any of the 32
works that are in issue. The trial judge's only
conments, a sunmarization of his comments with respect
to librarying, was sinply that it has not been proven
that many persons will library to any significant
extent.

The trial judge also ruled out certain
addi ti onal uses that can be made of these tapes if the

owner is so inclined. You can duplicate them



t heoretically. That is, once you've got one tape you
can nake a copy fromit. O you can record from pay

tel evi sion. O, having nmade your copy, you can take it
out side the home for one purpose or another. O you can
swap.

Al'l of those things are theoretically
possi bl e, but there is no evidence in this case that any
of that was done with respect to any of the Respondents'
works. So the trial judge specifically said, there are
probl ens i nherent in nodern technology that are not in
this case and that this case does not purport to
resol ve.

QUESTION: M. Dunl avey, you keep using the
word "theoretically.” | suppose it's really possible,
as opposed to just theoretically possible.

MR, DUNLAVEY: It is possible, but it's not in
t he evi dence.

QUESTION. Whuld it not make any difference,
M. Dunl avey, whether it was used once or 25 tinmes under
the NNnth GCrcuit's holding, the second run?

MR. DUNLAVEY: No. As far as the Ninth
Circuit is concerned, the nunber of tinmes it's runis
immaterial. The infringenment occurs instantly that the
copy i s nade.

QUESTION:  The first copy.



MR, DUNLAVEY. The copy per se is the
i nfringenent.

QUESTION: If the use was tinme shifting today,
could it not be librarying tonorrow?

MR. DUNLAVEY: Could it?

QUESTI ON:  Yes.

MR. DUNLAVEY: Yes, it coul d.

QUESTI ON: And how woul d one know, really?

MR DUNLAVEY: One can only find out what's
goi ng on with surveys. The surveys -- if you get
outsi de the evidence, and | don't want to do that
because ny anphisis is to stay within the evidence. If
you get outside the evidence, librarying is on the
decrease because these prerecorded copi es are bei ng nade
avail abl e, which are better and they serve the purpose.

Li brarying also is sonething that the owner
first thinks of when he buys his machine. Here he's got
a device for built-in honme entertainnent. But as a
matter of fact it turns out to be very expensive, and
even one or two of our owners in issue bought with the
intent of librarying and then said specifically that
they didn't.

So could it take place? Yes, but in fact it's
decr easi ng.

Now, |ooking at the Betamax -- and realize



that there's only one public television ganme going on in
this country. Everybody has to abide by the sane

rules. So in trying to find out what kind of a machine
s being sold, the district court |ooked at evi dence of
a nunmber of kinds of uses of this nmachine which clearly
were not infringenent, for the owners of the copyright,
who m ght otherw se have said it was infringenent,
instead said they consented to it. Many program owners,
in addition to the public in general, are in favor of

Bet amax because many program owners woul d rather be seen
as a second choice sone tine later than to be m ssed
entirely.

The trial judge said that this was a staple
itemof comrerce, that it is suitable for a variety of
non-infringing uses, and in that finding he had al
ki nds of backup evidence, because we had specific owners
of various kinds of progranms who said that they did not
obj ect or consented to the recording. Wthout wasting
time on the details, they included sports program
copyright owners, religious owers, children's
progranm ng owners, entertainnment programm ng owners.

And as an aside, the American Broadcasting Conpany ri ght
now i s on the verge of broadcasting prograns at night,
or early in the norning, really, from2&00 to 6: 00,

i ntended for reception with a VIR, so that sonebody can



wat ch them | ater on during waki ng hours. And there were
al so educati onal prograns.

And al t hough Uni versal prevailed upon the
court to find that there was no legitimate use for the
Betamax -- on the Ninth Grcuit Court -- Universa
itself is a signatory to an agreenent-call ed Cuidelines,
which is a type of agreenent between copyright owners
and educat ors. It has been given the dignity in the
House Conmittee report and sanctioned by the Senate
Committee, the Conference Commttee report that followed
It, that what they could agree upon woul d be deened a
fair use.

QUESTION& M. Dunlavey, this was a finding of
fact, was it, by the district court, that it was a
stapl e of conmerce?

MR. DUNLAVEY: Yes, it was.

QUESTION&  And the Court of Appeals upset that
finding of fact?

MR.DUNLAVEY& The Court of Appeals rolled

over it like it wasn't even there. The Court of Appeals

QUESTION:  So you nust be saying that the
Court of Appeals what, msapplied the clearly erroneous
test?

MR. DUNLAVEY: The Court of Appeals really



didn't apply the clearly erroneous test at all. It
ignored the findings. It didn't take a single finding
and say that this finding is wong. It sinply
substituted its own inpressions in every respect.

QUESTION: | certainly got the inpression from
readi ng Judge Kil kenny's opinion that the opinion said
in effect this finding was wong. | realize, he didn't
say in so many words it was "clearly erroneous."

MR. DUNLAVEY: Judge Kil kenny said that the
machi ne was not suitable for substantial non-infringing
use. But to the extent that he gave any reason for it.,
it was that all broadcast programs now can be
copyrighted, fromthe tine they're broadcast at |east,
and since the Betamax is intended to record a tel evision
program ergo it nmust follow that it was designed only
to copy sonething that was copyri ghted.

What the Ninth Crcuit mssed was that there
are a |lot of copyright owners, far nore than those who
object in fact, who consent to copying. Yes, they may
have copyrights, but they have agreed that the Betanmax
may copy it.

Al so, there's another category of copyright
owner, at least in the first instance, who m ght have
had copyright protection, but before he can bring an

i nfringenment suit he has to register his work and



thereby |l ay the groundwork for having an infringenent
suit to follow it. No registration, no infringenent.
And there are a nunber of stations around the country
whi ch don't go to the trouble of registering or
copyrighting their prograns. They use their tape for
one broadcast ana then turn around and reuse it for
anot her. They have deci ded, apparently, that it's not
wor t hwhil e copyrighting it.

It is our contention that those people have
knowi ngly forfeited their right to enjoin hone
recordi ng, and that that kind of progranmm ng, even
wi thout their specific consent, is also a legitinate
use.

QUESTI O\t Kr. Dunl avey, what are the
practical effects of finding that it's a staple item of
commerce? And that's a doctrine that was devel oped in
the patent field. Are there cases that have adapted it
to the copyright area? And as a practical matter what
woul d be the effect of such a finding?

VR.  DUNLAVEY: The answer is yes, it has been
alluded to in the copyright area,-but it was a long tine
ago. It was Justice Holnes in the Kal em case, and he
was confronted with a notion picture which had been nade
wi t hout authority of a copyrighted book call ed "Ben

Hur . " And nobody even questioned 'that the nakers of the



canera and the filmwere infringers, but there was a
guestion as to whether the person who had nade the film
was a contributory infringer when the person he gave it
toexhibited it -- exhibited it.

And Justice Hol nes made a very terse but
poi nted comment that there are a ot of things in
society that when you sell themthey might be useable
for a wongful purpose, and you set your mnd to
i nquiring when the man maekes and sells that product,
does he really have cause to know that it's going to be
used for a wongful purpose?

So the staple.item concept cane up. Justice
Hol mes said that if you have an indifferent supposition,
that the buyer night be going to use your product for a
wr ongf ul purpose, that certainly does not suffice to
make you a contributory infringer. By the same token,
if you're selling sonething that's a staple item of
conmerce -- and by definition that is sonething that has
got |egitinmate uses -- then you as a nmanufacturer cannot
have the buyer's notive inputed to you. That's where
the staple itemis inportant.

QUESTI ON; So in your view that would protect
both the manufacturers and the retailers and
whol esal er s?

MR, DUNLAVEY: And the distributor and the



adverti ser.

QUESTIONz Distributors.

MR. DUNLAVEY: There are so many legitimte
uses to which this machine can be put that it's grossly
unfair to hold the manufacturer if sonebody m sapplies
it, assumng that it is a m sapplication.

Now, the other thing of course that the
supplier --

QUESTION:  What woul d you say, M. Dunlavey,
if every programthat canme over television was not only
copyrightei, but the copyright owners didn't want their
prograns copi ed on a Betanax? Let's just assune that.
Then what about the contributor? What about the Betanmax
manuf act urer ?

MR, DUNLAVEY] If it were the case that no
substantial nunmber of copyright owners wanted their
tel evi sed prograns copied, then the argunent that | have
just made woul dn't have much weight to it.

QUESTION:  Yes. And so you think in this
record there's enough evidence to support the notion
that a majority of the prograns on the air wll not
cause the Betamax user any trouble?

MR. DUNLAVEY: That's right, that's right. As
a matter of fact, at the tine of the trial the only two

people in the whole country who had ever brought an



action to try and prevent the use of the VIR were the
two Respondents today, and that's still the fact.
QUESTIONz  what about these cassettes that are
rented? Ppeople don't want to pay a babysitter, so they
rent a cassette and have a novie at hone. Are those
general ly copyrighted, so that this doctrine would apply
to thenf
MR. DUNLAVEY; Those are copyrighted. This
doctrine really doesn't reach that point because one of
the facets of the VIR in hone reception off the air is
its aspect to record a program being broadcast. M.
Chi ef Justice, you have surm sed that the man was given
a copy with the consent of the copyright owner to begin
with, and that takes us out of the field of this case.
Now, the other aspects of contributory --
QUESTION:  There is evidence in this record,
isn't there, particularly about the early advertising on
the part of Sony that indicated that, copyright or not,
this machine could produce this for use and the |ike?
In other words, there is sone evidence agai nst your
posi tion.
MR. DUNLAVEY& Not with respect to the
particular alleged infringenents in issue. There were
advertisenents. They did get into evidence. But nobody

who nmade any of the recordings in issue saw or was



i nfluenced by them So whatever those adverti senents
were, they are not gernane to the infringenent in
i ssue.

And needl ess to say, once the litigation
started Sony's adverti sements were toned down narkedly
so that they didn't induce sonebody into the wong kind
of usages.

Now, the other half of contribution, or
contributory infringement, is did you i nduce or cause
sonmebody to do the direct infringenent, and the district
court said, no, there was no evidence in this case that
the ads or statenents by any of the Petitioners in any
way i nduced or caused the copying that took place. The
district court also held the obvious, that there is no
right, no ability on the part of the Petitioners to
control the use of the Betamax once it's bought and
t aken hone.

On the other hand, the Ninth Grcuit did the
sane thing that it did throughout. It sinply said ipse
dixit that there is "no doubt" that Petitioners induced
or caused this direct infringenent. It also said that
Petitioners are sufficiently engaged in the enterprise
to be held accountabl e. No expl anati on.

As a site matter on this inducenment, Sony has

put in every Betamax carton a printed warning to the



buyer that the unauthorized recordi ng of copyright
prograns may be contrary to copyright | aws.

QUESTION: Didn't the district court nmake a
finding that the package was delivered to the purchaser
wth that thing wapped up inside so he'd never see it
until after he got it hone?

MR.DUNLAVEY: That's true, he does not see it
‘til he's unwapped it. But he does see it before he
uses it, if he reads it.

QUESTI ON: And when was this program
instituted? After the litigation began?

NR. DUNLAVEY: No. That kind of warning has
been in Betamax from day one, from before the
litigation. And | nention it because there's an anal ogy
in the Copyright Act, Section 108(f), which says that if
libraries will give that kind of a warning to their
patrons when they enjoy unsupervised use of the library
Xerox machine then the library will not have
contributory liability.

Now, as we tell these consunmers to be careful,
t he Respondents are com ng right along behind us and
telling the public that they don't ever have to worry
about being sued, at |east not by Universal and Di sney.
So as fast as we tell themto be careful, Respondents in

effect are telling themthat they' |l never have any



trouble directly from Respondents.

The gist of the Ninth Circuit opinion is that
each Petitioner is contributorily |liable for each
i nstance where a Betamax owner nmkes a copyright --
makes a copy of a copyrighted program where the owner
objects, as a matter of |aw

QUESTI ON: M. Dunl avey, what findings did the
district court make that you think protects Sony from
being held a contributory infringer?

MR.DUNLAVEY: That the article is a staple
item --

QUESTI ON: That's the first one. What's the
next one?

MR. DUNLAVEY: And that we didn't do a single
thing to affirmatively induce the copying of
Respondent s’ progranms, unless you want to count the bare
act of rmaking the machine. There was nothing between
any of the Petitioners and the Respondents --

QUESTIONS Well, what if the rule -- is it the
rule that if you know the machine is going to be used
for an infringing use and you sell it, js that enough?

MR DUNLAVEY: If you know that the machine is
going to be used and know that the use is to be
infringing, that is a facet of a contributory

i nfri ngenent test.



QUESTION:  what did the district court -- did
the district court make any findings in that regard?

MR DUNLAVEY: The district court goes back to
the point that there is so nuch material where it's
acceptable to copy that you don't have to anticipate a
particul ar wongful use.

QUESTION% | see. So he couldn't have -- he
couldn't have -- there was so nuch non-copyri ghted
material or so much material whose owners didn't really
care that Sony couldn't have known?

MR. DUNLAVEY: |s not charged w th enough
knowl edge to nake it a contributory inf ringer, yes. As
Hol nes, Justice Hol nes, said, an indifferent supposition
doesn't do it.

QUESTION:  What did the -- did the Court of
Appeal s take issue with this particular part of the
court's finding --

MR. DUNLAVEY: The Court of Appeals --

QUESTION O just ignored it?

MR, DUNLAVEY: The latter. The Court of
Appeal s didn't take issue with. any finding of the
district Judge per se. It sinply substituted its own
findings, |like there had been a whole new trial in
absentia in the Ninth Grcuit and it had reached its own

concl usi ons.



QUESTI ON: M. Dunlavey, may | ask you a
question about this staple article of comerce issue,
which of course is nainly a patent problemnornmally in
t he cases. But under your view, what are the
non-infringing uses? Gbviously, when nmaterial is not
copyrighted it wouldn't be. And the second are
copyrighted materials where the copyri ght owner doesn't
care. "And thirdly there are copyrighted materials where
t he copyright owner might care but is not a party to
this case. And then fourthly are Universal and Di sney
copyri ghts.

Now, which of those four should we count as
non-infringing uses within this argunent?

MR. DUNLAYEY: You should -- | would urge you
to consider, Justice Stevens, as non-infringing uses the
cases where the copyright owner consents; the case where
the copyright owner has forfeited his right to an
i nfri ngement action by putting it beyond his power any
Il onger to register his work; also, the work which is not
copyrightable fromthe outset, and that includes, for
exanpl e, government - produced nmatters; and there are al so
matters where copyright has expired.

QUESTI ON; But as to those copyrights where if
he were asked the copyri ght owner would say, no, | don't

want you to nake copies, you' d say~that would not be g



non-infringing use wthin the neaning of this doctrine?

MR, DUNLAVEY; If he says --

QUESTI ON: You're not saying it's limted to
Uni versal and Di sney copyrights?

MR, DUNLAVEY% That's a very interesting
poi nt, Justice Stevens, and you' re getting now to where
public policy mxes wth the copyright owner's rights.
| would say that if the copyright owner says, |'d rather
you didn't do it but I don't care enough to sue you
about it, then | would say that the public's interest in
havi ng access to the information should take precedence
over his --

QUESTI ON%  You see, if you take that |egal
position, then | suppose 99 percent of the stuff is
non-infringi ng.

MR. DUNLAVEY: And that's about where this
case is right now

QUESTION: But you haven't taken that position
before, | don't think.

MR. DUNLAVEY: W have taken the position that
if it hasn't been challenged, if it hasn't been
challenged with a suit to stop it, that it's been free
for unchal |l enged recording. That's been our | anguage.

QUESTI ON: If you have nentioned the figure

m ssed it. Wat proportion, if it js known, of all the



prograns that are broadcast are not copyrighted or not-
copyri ght abl e?

MR. DUNLAVEY: |'msorry, M. Chief Justice.
| cannot give you a --

QUESTI ON: | should know, but | don't, for
exanpl e, whet her National CGeographic Society prograns
are copyrighted by them Since they're educational, |
woul d take a wild guess that they'd have no objection to
their being copied for private use.

MR. DUNLAVEY: | don't disagree with that, and

the --

QUESTI ON: But they are copyrightable, aren't
t hey?

MR, DUNLAVEY: They woul d be copyri ght abl e,
yes.

QUESTI ON: But not copyrighted, but perhaps
not copyri ghted?

MR, DUNLAVEY: Perhaps not.

And then the stations that produce their
progranm ng and don't bother to copyright it. W know
that there is sonme 27 hours a week com ng out of the
average local station that fits that description. What
proportion is | don't know, but that's the ratio --
that's the absol ute.

QUESTION:  What about a station that produces



a show but doesn't copyright the show, but in the show
is a nusical conposition that's copyrighted?

MR DUNLAVEY: The copyright within the
copyright presents a problem | think we'd have to say
t hat the copyright owner of the broadcast program -

QUESTI ON: I see there are amicus briefs filed
here by --

MR. DUNLAVEY: Yes.

QUESTI ON: -- conposers.

MR. DUNLAVEY: Those peopl e have cone out of
the weeds in Just the | ast coupl e of weeks.

( Laught er.)

MR.DUNLAVEY: [|'m sorry. But we didn't have
that to contend with at trial.

There is the probl em of copyrighted work
W t hin copyrighted works.

QUESTI ON: Al'l right, thank you.

MR DUNLAVEY& In the limted time | have
lefts As far as fair use is concerned --

CHI EF JUSTI CE BURGER& You realize you're into
your rebuttal tine now.

MR. DUNLAVEY: Yes,| realize and |I'mafraid
I'mgoing to have to expend it.

As to fair use itself, there was one point

that the district court enphasized and that e



enphasi zed, that the direct -- that the copying itself
shoul d not be direct infringenent, and that is that

t hese peopl e have put their prograns on television
intentionally, with the purpose that anybody who has the
means of doing it can receive it, and that's all that's
happened.

Now, those people by definition have given
their inplied consent to reception.

QUESTION: Well, that's |like saying a
publ i sher puts his book in a bookstore and so, no, he
shoul d have no objection to people making a | ot of Xerox
copi es of the book.

KR. DUNLAVEY: It's nore |ike the publisher,
Justice Rehnqui st, who, havin7 put his book in the
bookstore, knows that whoever buys it can then read it,
give it to a friend. He knows what's going to happen to
it

But when you broadcast you know that everybody
wi thin reach of that station's signal has got the right
to receive that signal

QUESTI ON: But what if a book publisher
publ i shes a book, | buy it as an individual, | nmake
three Xerox copi es because |'ve got an office, a house
here in Washi ngton, and maybe a summer cabin, | want to

have a copy in each place. AmI| g, uilty of



i nfri ngement ?

MR, DUNLAVEY: | do not know, and | don't
think there was ever a case until now that woul d answer
t hat question. Personal use has been urged by the
Solicitor General back in the Fortnightly-Tel epronpter
area, that personal use, copying for personal use should
be pernmitted, that it was never intended to be within
the ganut of the copyright statute.

Now, the other half of the coin fair use, the
Ninth Circuit said that fair use by definition has to be
a productive use. Unless you are creating a second worKk
by relying upon the first, by definition you can't have
fair use. And that is nmanifestly wong, because
Uni versal , having agreed to this educational off-the-air
recordi ng, has agreed that 100 percent copying for the

sane kind of use that the filmwas intended for is fair

use
The points that |'mnot going to reach, and

"1l have to pay the price for its |egislative history

has been covered in the brief, and argunment | feel can

add nothing to it. The conpul sory royalty, that's

sonething that is not provided by the statute.
Thank you.
CHI EF JUSTI CE BURGER M. Krof t.

ORAL ARGUMENT OF STEPHEN A, KROFT, ESQ



ON BEHALF OF RESPONDENTS

MR. KROFT: Thank you. M. Chief Justice and
may it please the Court:

Al t hough the technology involved in this case
makes the case nore interesting than the norma
copyright case, all that the case really involves is
unaut hori zed and unconpensat ed copyi ng of entire notion
pictures, and that's sonething that's never been
permtted by the Copyright Act. Neither Congress nor
any court has ever permtted such copying, nerely
because it takes place in the hone rather than sonepl ace
el se, or because the copy is taken fromthe tel evision
air waves rather than from sonme other source.

QUESTI ON: Has anybody ever tried to stop it
when it's done in the hone?

HR. KROFTa No, Your Honor, | don't think it's
ever cone up before this case.

QUESTI ON: Do you think there's never been a
case where there has been a copying in the honme before
of a notion picture?

MR, KRCOFT: | am not aware of any case where
there's been copying in the hone before this case, Your
Honor. Ani | have diligently searched. | hope | have
been diligent enough.

QUESTION: You use the term"case" in terns of



alitigated case?

MR KROFT& A litigated case or to ny
knowl edge an unlitigated situation.

Bef ore Betamax came on the market, while there
were sone aborted attenpts to try to sell hone video
recorders, Sony executives in the trial bel ow al
admtted that they failed. So as far as |I'maware, the
only home video recorder that cane to market and stayed
here for nore than a fleeting nonent was Betanax.

QUESTION:  What about ot her copyrighted works
that are reproduced in the hone for personal use? Do
you know of any cases that have invol ved that
situation?

MR, KROFT: | think that there is no such
case,'no litigated case where that's conme up, Justice
Wi te. Not that'l'm aware of --

QUESTION% And in spite of the fact that it
happens a good deal in connection with a |ot of
copyrighted work?

MR. KROFT: Your Honor, |I'mnot prepared to
say whether it happens a good deal or not. But | would
say that if other copyright owners have sat on their
rights, we've been diligent and we shouldn't be
penal i zed because they have sat on,their rights. W

haven-'t.



Bot h Congress and-the courts have recogni zed
that there are property rights involved here with these
copyrighted notion pictures. W're not tal king about
sonet hi ng of no val ue. Congress recogni zed this val ue
as far back as 1912 and it continued to enphasize this
val ue when it passed the new copyright statute in 1976.

Now, before | get into the legal issues |I'd
like to enphasize three overriding facts that pervade
this case and | think they nmust be brought out early.
First, it's got to be enphasized that if the Ninth
Circuit is affirnmed it is not true that absolutely al
future sales of video tape recorders will be banned from
this country forever. As we've stated in our briefs,
there are several alternate renmedies that are avail abl e,
and | think are even likely when the district court
finally gets to.the renedy issue on renmand.

One such renedy, for exanple, would be the
continuing royalty suggested by the Ninth Crcuit. It
coul d be acconplished by w thhol ding a per manent
i njunction on the condition that Sony and the
Petitioners pay a license fee to the Respondents for the
conti nued use of their works. In fact, this is
sonet hing that Sony's own president advocated six years
ago, shortly after this lawsuit --

QUESTI ON: How does the manufacturer know that



it is going to be so used, and if so how frequently?
How woul d you neasure that?

MR. KROFT: Your Honor, | think that woul d be
a matter of proof put before the district court in the
form of surveys and ot her evidence.

QUESTION:  Can you hypot hesi ze any ki nd of
proof that would give you any rational neasure?

MR. KROFT: Yes, Your Honor. There are
surveys in this record, although they weren't taken or
devi sed for the purpose of getting at this issue, which
show the types of progranms that are being copied. They
didn't ask about themby title, but they showed, for
exanpl e, that over 80 percent of what's being copied are
entertai nnent prograns.

Now, | suppose all you need to do is ask
anot her question which says, give us the titles of what
you' ve copi ed. Then you' d know exactly how nmany
Uni versal and Di sney notion pictures have been --

QUESTIONS How many sanpl es out of the
mllions of nmachines were there in evidence?

HR. KROFT: There were two sanples -- excuse
me. Before the lawsuit was filed Sony did its own
mar keti ng survey, which consisted of just a few hundred
peopl e and showed, for exanple, substantial |ibrarying

and del etion of commercials from broadcasts.



After the litigation was filed, there were two
surveys taken by the parties at the district court's
request, each of which was based basically on a 1,000
sampl e each. Now, they were random sanpl es, so |
beli eve they were probably different sanples.

QUESTIONS wMay | ask on your continuing
royalty, that would be a royalty paid to Universal and
Di sney; is that what you're suggesting?

MR KROFTS That's what |'m suggesti ng.

QUESTIONS Wbuld it not be true that all other
copyri ght owners who have prograns that go over the TV
would also be entitled to a sinmlar royalty. And you're
a very snall portion of the total copyright owners,
aren't you?

MR KROFTS We may be a small portion
our sel ves, Your Honor, but we are not a small portion of
those who have taken a position as to whether they
obj ect or don't object to off-the-air recording.

QUESTION& Well, | woul d suppose there'd be
quite a few people who woul d deci de they want to obj ect
if you prevail, wouldn't they?

MR KROFT: Well, there are quite a few people
who have al ready objected, Your Honor, vyes.

QUESTION;  well, | nean, I'mreally trying to

under st and. I't is your suggestion that all copyright



owners would be entitled to a royalty fromthe
manuf act urer of Betamax because it's sold primarily, as
you suggest, for infringing use.

MR KROFTs | think if we get that royalty and
this Court affirnms the Ninth Circuit and the royalty is
affirmed, as | believe it would be and shoul d be, |
think I have to say yes, Your Honor, that's true.

QUESTI ON: M. Kroft, was the district court
finding that the itens were staple itens of conmerce a
finding of fact?

MR, KROFT: Your Honor, it may have been a
finding of fact, but it was an inconplete finding if it
was a finding of fact. Because if you anal ogi ze to the
patent statute, which we strenuously resist here, the
patent statute requires that not only nust the product
be a so-called staple article of conmerce, but it nust
be suitable for substantial non-infringing uses. And
the cases have put a gloss on that requirenent and said
that that may not Just be a theoretical non-infringing
use, but these substantial non-infringing uses nust also
be actual non-infringing uses, actual uses found of the
product .

The district court very pointedly did not find
that Betamax is suitable for substantial non-infringing

use. And | think if you'll at Petitioner's appendi x at



page 97, you will see that the district court said that
it was going to be applying its staple article of
commerce rationale whether or not there was a
substanti al amount of non-infringing use of this
machine. And at page 116, | believe it is, of
Petitioners' appendi x, he said, whatever the percentage
of | egal versus nonl egal recording may be, he woul d
still apply his standard.

So while calling this Betamax a staple article
may or may not be a finding of fact, it just doesn't go
far enough.

QUESTION:  well, if it isn't a finding of fact
then it's a m xed question of |aw and fact, | suppose?

MR KROFT; | think whether sonmething is a
"staple,” a word that's not defined anywhere in the | aw
that I'maware of, nust be a m xed question of fact and
| aw.

QUESTIONS Did the Court of Appeals
characterize it or not?

MR, KROFT: The Court of Appeals did not
characterize it, but the Court of Appeals said that
because everything on television is protected in the
first -- not everything, excuse ne. Virtually
everything that's on television is protected in the

first instance fromcopying, that there was not a



sufficient showi ng that the anpbunt of that material that
m ght be legally copied, if any, was a substanti al
enough anmount to make this a staple article of commerce
to the level or sufficient to say that the patent
doctrine, for exanple, would apply.

QUESTI ON: Well, that's a finding that the
district court didn't make, isn't it?

MR, KROFT: The district court nade no finding
on that issue.

QUESTI ON: Yeah, one way or another.

NR. KROFTz Correct.

QUESTIONS And if the Court of Appeal s thought
that kind of a finding was relevant, | take it, why, |
woul d have thought it m ght have remanded to the
district court to -- if the district court used the
wrong standard or didn't make the findings that it
shoul d have, why did the Court of Appeals nake its
findi ngs?

MR KROFT: Your Honor, because there's a
doctrine under the clearly erroneous standard that says,
if the evidence below only pernits one concl usi on of
fact then there is no need to remand. That of course
was articulated by this Court last termin the Pull man
versus Swi nt case.

The Defendants, the Petitioners here, had the



burden of comi ng forward and showing, if they were going
torely on the staple article doctrine, that there was a
substantial anmount of non-infringing material. The
reason the district court did not nake that finding was
because it couldn't nmake that finding on the evidence,
and therefore there was no need for the Court of Appeals
to return the case after it decided it.

QUESTI ON: I f a copying machine, Xerox, |BM or
what ever, advertised that this was a good way to nake
copi es of books for private use, taking the hypotheti cal
that Justice Rehnqui st suggested to you, is there any
analogy to this situation there?

MR KROFT: If your hypothetical existed, M.
Chief Justice, | would say the anal ogy woul d be that the
sell er of a photocopying machi ne which is advertised and
manuf actured for the purpose of having peopl e nmake
copi es of copyrighted works in their hone or anywhere
el se would be liable. But those aren't the facts
concerni ng Xer ox.

QUESTION:  Now t ake the hypothesis that they
do not advertise it. Is there any literate person in
the United States who doesn't know that you can neke
copi es of books on a Xerox or an |BMor any other
copier, without being told in ads that that's so?

MR KROFT: Vel |, by now Xerox'S entire



advertising and narketing canpai gn over the years that
it's been in the market has been such that it has nmade
the public aware of that, Your Honor, yes. But Xer ox
has never fromthe begi nning adverti sed or pronoted or
mar keted its equi pnent for the purpose of recordi ng or
maki ng copi es of copyrighted naterial .

That's the way Betanax started out. Betanmax
has done i very good job of it. Everybody in this
country | think, nost literate people anyway, probably
know that. And so the nere fact that Sony has now
changed its advertisenents, it's too |ate. They have
infected this country with the know edge that causes
copyright infringenent, and I think at that point it
really doesn't matter any nore exactly what the ads
say.

I mght say that under the standard in the
trademark area, articulated by this Court in the |Inwood
case last term it was suggested by the Court that if a
product is sold nerely with the inplication that it can
be used for copyright -- for infringing purposes,
trademark infringing purposes in that case, that's
sufficient for contributory infringenent, at |east in
the trademark infringenent area.

Il think it's also inportant to enphasize to

the Court that what we're tal king about here is an end



result after all these machines are used that is no
different than the end result of comrercial piracy.
Now, |'m not suggesting to the Court that an individual
Bet amax owner in his hone is the sane as a commerci al
pirate. But we're not talking in this case about a
singl e individual Betamax owner. W' re tal ki ng about
mllions of Betamax owners. And when they get done
maki ng their copies, they end up with mllions of copies
of Respondents' copyrighted works.

It just nmakes no difference that the mllions
of coipies end up IN their hands because t hey make t hem
i ndi vidual ly, w thout seeing or hearing each ot her,
rat her than buyhm; themfroma filmpirate. The end
result is exactly the sane. And the 1976 copyri ght
statute under which we're now operating was specifically
designed to protect copyright owners from nmass copyi ng
activities in all contexts.

| think we've quoted for the Court a provision
fromthe legislative history that | will take a chance
at quoting now because | think it's inportant. Congress
said at least three tinmes in the course of the
| egi slative history that isolated instances of m nor
i nfringenents, when nmultiplied nany tinmes, becone in the
aggregate a nmmajor inroad on copyright that nust be

prevent ed.



QUESTI ON: M. Kroft, what affect does the
mere del ayed vi ewi ng, as opposed to librarying use, the
nmere effect of delayed view ng have on the val ue of the
copyri ghted work? | nean, presumably the copyri ght
owner has made arrangenents to have the program put out
over the air waves for people to see. And the nere
del ayed vi ewi ng of the copyri ghted work, how does that
affect the market?

MR KRAFT: | believe, Your Honor, that has
several effects, both under existing nmarkets and as yet
unt apped but energi ng nmarkets. First, nmany of the
moti on pictures that are shown on television are al so
avail able for sale or rental on video cassettes or vjdeo
di scs which are licensed by the copyright owners.
They're available for rental, which nmeans generally a
person would just want to see it once and then return
it. The tinme shift recording, which I think is what
you're referring to, would serve exactly the sane
pur pose.

ABC, referred to by M. Dunl avey, is now
expl oring the use of technology that would pernit the
copyright owner to |license hone owners the right to
record copyrighted works off the air for a fee, which of
course is aright within the exclusive control of the

copyri ght owner. That's a nmarket that doesn't exist



yet, but with Sony's cooperation nodifying its circuitry
so that you couldn't record off a scranbled signal, for
exanple, off the air without perm ssion, that's a narket
that could be avail able to copyright owners.

So the tinme shifting type of recordi ng that
exi sts now woul d destroy that kind of market, because
people don't have to pay for it now, they certainly
aren't going to want to pay for it in the future.

There's an additi onal area, Your Honor, that
we haven't really touched on in our briefs. Wen a
television series or a notion picture goes off network
and goes to the |ocal stations around the country in the
syndication market, it's typically licensed for six
runs. | don't think there could be much dispute that a
syndi cated station will not want to take six runs in a
license if it knows that people have already been seeing
this product many tines before it reaches the | ocal
stati on.

QUESTION:  Six runs means six tines through
from begi nning to end of the series?

MR KROFT& Yes, the entire series would be
shown six tines, that's what it neans. And notion
pi ctures are generally offered for syndication |icenses
anywhere fromthree to eight runs per picture.

I think it's also very inportant to enphasi ze



here what the econom cs are of what's going on. Just as
in commercial piracy, here sonebody else is being paid
for unauthorized copies of copyright owners' works.

Bet amax purchasers are payi ng enornous suns to the
Petitioners for the right to make their off-the-air
recordings. They're not getting these copies for free.
Anybody that thinks that is just |aboring under a

m sconception. They're paying Petitioners and they're
payi ng them very handsonely.

Yet Petitioners are not sharing any of their
revenues with the copyright owners whose product, whose
tel evision notion pictures, make Betamax such an
attractive consuner device. The econonic reality is
certainly that if these machi nes couldn't be used to
record notion pictures and other type of copyrighted
entertai nnent progranm ng owned by the Respondents and
the am ci who have filed briefs here, there would be a
very substantially reduced denmand for that product.

QUESTI ON: Well, thera' d be a very
substantially reduced demand for television sets if
there weren't any network tel evision, too.

MR KROFT: | suppose that's true, Justice
Rehnqui st . But you know, Sony had an opportunity here
to work with the copyright owners to devise a janmm ng

system that woul d prevent copying only of the works



owned by the Respondents and others who night object.
They abhorred that possibility. They've run fromit.

Now, to me that proves that they think that
our product is the nost inportant product to people that
buy Betanmax in terns of what they want to record.

ZUESTIONs How is the househol der to know, how
is it going to find out, if he has one of these gadgets
and wants to make a copy? Let's say it's a Nationa
Geographi ¢ or a, Smi thsoni an, and assune for the nmonent
that they have no objection to being copied, or whether
it's something where your clients would object. How ar e
they going to fini out?

Must they assune that everything is
copyrighted and that copying is forbidden unless sone
announcenent is made that it's open to copy?

MR KROFTz | think that's the presunption of
t he copyright |aw, Your Honor. Once a product is
protected by copyright, under the | ower court cases --
and this Court has never reached that issue -- there is
a presunption that unauthorized use is prohibited. And
I think it may be appropriate at this point to talk a
little bit about what's copyrighted and what's protected
on the air and what is not.

QUESTI ON: Wll, isn't there some requirenent

that copyrighted material nust be'identified as such in



order to have its protection?

MR, KROFT: No, Your Honor, that is not
correct. Under the current Copyright Act, a work which
is fixed in a tangi ble form becones i nmedi ately
protected by copyright at the nonent of its creation
That's unli ke the old schene that we operated under up
until 1976, where you had to have publication with
notice. That's no | onger required.

As soon as there's creation of the copyrighted
work, it's protected by copyright. That copyright
protection subsists even if there's never even
regi stration, for exanple.

QUESTI ON: Doesn't that -- does that go beyond

the time when the copyright may be applied for?

MR KROFTs Wwell, the -- Your Honor, | think
you -- M. Justice, Chief Justice, you're tal king about,
when you say "applied for," you're tal king about

regi stering the copyrighted work with the Copyri ght
Ofice. Regi stration only affects certain remedi es that
a copyright owner may have. It does not affect the
substance or the existence of the copyright.

For exanpl e, you nust register the work before
you can bring suit on it. But your inability to bring
suit doesn't nmean that you | ose your copyright and it

doesn't nean you | ose your ability to object, to tell



sonebody, for exanple, that you don't want them copying
your product.

So | think Petitioner's counsel is |aboring
under a bit of a m sconception when he says that because
sonme | ocal stations with sonme of their material erase
the only copies that they keep of their |ocal television
progranm ng and therefore don't register it -- that
doesn't nean there's no copyright protection. That
copyright protection continues.

And in answer to your -- in further answer to
your question, M. Chief Justice, | think it would be
i ncunbent on Sony, who is selling a machine that's used
primarily, by their own adm ssion, to record television
programm ng, and by their own adnission the majority of
whi ch woul d be copyrighted material, to let the public
who's going to buy this machi ne know what can be
copied. That shouldn't be the burden of the copyright
owner; it should be the burden on the parties creating
this problem

I want to enphasi ze sonething el se. W' ve
been talk -- I've heard sone discussion earlier about
the findings below and what did the Ninth Circuit do
with them As | read the Ninth Circuit's opinion -- and
| feel very confortable in telling the Court this --

every thing in the Ninth Crcuit's opinion is based



either on a specific finding of the | ower court, even
t hough maybe not referenced as such in the Court of
Appeal s' opinion, or on adm ssions by the Petitioners.

| have seen no reversal or upsetting of a
specific finding of fact in the trial court by the Court
of Appeals which is at all relevant to this proceedi ng
or which exists at all. Now, probably --

QUESTION:  Well, as long as you don't call the
staple article finding a finding of fact.

MR, KROFT: As long as | don't call staple
article a finding of fact, although as | said, M.
Justice White, | believe that it really doesn't matter
whether it is or it isn't, because you have to have the
further finding.

QUESTION:  But it did disagree on that.

MR KROFT: It did disagree with the
anal ysi s. But actually, M. Justice Wite, what it said
was the staple article doctrine doesn't renotely raise
copyright problenms. The Ninth Grcuit didn't go on in
very great detail to tell us what it neant by that, but
it mght have neant that there was no finding of
substantial non-infringing use and therefore it really
didn't matter whether you call it a staple article or
not .

Wth respect to the fair use question, this



i ssue has to be exam ned in the context of the overall

statutory schene. As we've discussed in our briefs and I'mnot going to take the Court through chapter and
verse now -- Congcess gave greater protection to notion
pi ctures than to any other works. It did not explicitly
state either in the legislative history or in the
statute itself that hone recording of notion pictures
was permtted.

G ven this special attention to notion
pi ctures and the absence of any statenent that hone
recording is permtted, we submt that any suggestion
t hat Congress neverthel ess intended a hone video
recording fair use exenption is just inpossible to
accept.

QUESTION;, M. Kroft, may | ask you a question
here. Do you think the legal issue would be different
if instead of it being video tape recorder it were just
tape recording of nusic prograns, say, strictly sound?

MR, KROFT: The fair use issue, M. Justice
St evens?

QUESTI ON: Yes, just in the infringenent,
forgetting the contributory infringenment, which would be
gquite different, | think.

MR KROFT: | think that the analysis would be

di fferent because we're faced with sonme rather | oose



| anguage that occurred in 1971 with respect to audio
tape recordings. | don't think that issue need be
reached in this Court, but | can make an argunent, and
t hi nk probably very persuasively, that audio tape
recording is an infringenent under the new Act.

But whether it is or it isn't, it's our
position that nmakes no difference to the issues in this
case.

QUESTIONa  Well, | just was trying to find out
whet her you thought the issue was different. |
under stand what your view would be on the nerits of the
i ssue.

ASR KROFT% The issue --

QUESTION:  Applying the statutory | anguage in
the fair use section, wouldn't it apply the sane as to
the infringenment itself?

MR, KROFT: Yes, and the nusic interests have
very forcefully argued that that should be so. They do
have to contend with that |anguage in 1971, which we
don't believe we have to contend with in the video
ar ea.

QUESTION:  Let nme ask you this, then. On the
first of the four statutory requirenents of fair use, do
you think that, just confining_it to that for a nonment,

that the private copying within the honme is of a



commercial nature within the nmeaning of the statute, for
time shift purposes?

MR KROFT% | suppose if | wanted to get
phil osophical with you, M. Justice -.-

QUESTI ON: | understand it can have commerci al
ram fications.

MR KROFT; Right.

QUESTI ON: I understand the econonics of it.
But do you think within the nmeaning of the statute it
woul d be regarded as conmmerci al ?

MR. KROFT: It probably wouldn't. But in that
statute it also wouldn't be determ ned to be
nonconmer ci al educati onal purposes, which is the
count er bal ance to the commerci al .

QUESTI ON: | under st and.

MR KROFT: But | don't think in general you'd
call it comercial, M. Justice.

QUESTI ON: May | ask you one other question,
about the fourth prong of the statute. Do the findings
answer the question on this record whether the -- what
the effect on the potential market for your copyrighted
materials is? Is it plus or mnus?

MR KROFT: | think the findings establish
that there will be an adverse effect. The findings are

the follow ng, Justice Stevens4



One, the district court repeatedly found that
Bet amax recordings wll conpete with |icensed versions
of Respondents' works in many markets, particularly the
energi ng market for the sale and rental of cassettes and
di sks. | don't think we gave conplete transcript
references in our brief. They're found at pages 78,
107, 112, and 116. Now, obviously the Respondents are
not going to always prevail in that conpetition, and |
think that finding itself is sufficient to show an
adverse effect.

The district court also expressly found that
Bet anmax copi es serve the same function as the original
and we have a doctrine of lawin the fair use cases that
when a copy and the original serve the sane function
then there is a detrinmental, a potential detrinenta
effect established for fair use purposes. That's not
just a mechanical sort of made up rule. It's based on
comon sense.

QUESTI ON: | understand. There are argunents
why you woul d be harned and there are al so argunents to
the contrary. And what | amreally asking is, do you
think that one can read the district court's opinion as
saying what the net result is one way or the other?

MR, KROFT: | don't believe so.

QUESTION: | couldn't nyself and | just was



Wbnderi ng what your view was.

MR. KROFT: | don't believe so. | believe
t hat what happened was the district court reversed the
burden of proof, which is quite clearly under
establ i shed case |law on the Petitioners, put it on the
Respondents and said the Respondents didn't neet that
bur den.

But if he had | ooked at what the Petitioners'
proof was, because he said it's so speculative in his
mnd as to what's going to happen in the future, he
couldn't have found the Petitioners carried their
burden, either.

QUESTI ON: M. Kroft, may | ask a
hypothetical. Assune that a filmis copied solely for
use in a drama class at college. Wuld that be a fair
use?

MR, KROFT: There are certain guidelines, Your
Honor, that M. Dunlavey alluded to, which are a subject
of agreenent between copyright owners and educators,
whi ch give the copyright owners the kind of control
they're entitled to under the Copyright Act, that m ght
or might not permt that activity. I'"'msorry, |I'm not
fam|liar enough with those guidelines.

QUESTIONS Woul d that be close to WIlians

agai nst W/ ki ns?



MR KROFT: | don't think so, Your Honor.
don't believe --

QUESTI ON: The copying there was for a
scientific use. Wuld it really be different for use in
a drama class in a college, for educational use?

MR. KROFTz | don't think it would be
different in the sense that it would be for a salutary
pur pose of furthering education, science, research.

Medi cal research was the exanple in WIIlians and
W I ki ns. But those are far different than this case --

QUESTION:  Ri ght.

HR. KROFT: -- where all we have is copying
for home entertai nment.

QUESTI ON: "Il ask you the easy one. | have
the sane filmfor use at ny clerks reunion. Wuld that
be fair use?

MR. KROFT: Your Honor, | don't think it is a
fair use.

(Laughter.)

MR, KROFT% When's the reunion?

(Laughter.)

MR. KROFT: Wth respect to the staple article
of commerce --

QUESTI ON: Let ne ask you, while we've got you

st opped: I can see the point of sone conceivable



damage, the injury, where it is libraried, inthis
verbalizing, verbing, making a verb out of that noun,
“l'ibrarying." But you're going to be out for dinner at
7:00 o' clock when there's a programon and then you want
to see it when you get hone at 11:00 or 12:00 or the
next evening. Where's the injury and how do you neasure
it?

MR. KROFT: M. Chief,Justice, as | said, many

QUESTI ON: If there is an injury.

MR. KROFTs -- many notion pictures that are
on television are available for rental in cassette
form The injury is you wouldn't be -- Respondents
woul dn' t be --

QUESTI ON: Not all, though.

MR, KROFT: Not all.

Respondents wouldn't be able to rent those
pi ctures. As | also nentioned a nonment ago, there
appears to be an energi ng nmarket, which the Registrar of
Copyrights said nay be even nore inportant than existing
mar ket s when you exam ne this aspect of the fair use
defense, and that is the opportunity of the copyright
owner to |license the hone owner who's out for dinner the
right to copy the Respondent's work off the air, by

usi ng the proper technology for a fee. And what's being



interfered with here is the opportunity to ever get to
t hat poi nt because now people are doing it for no fee.

Il"mrunning out of tine. There are a couple
of things | would like to nmention very quickly. Wth
respect to this argunent that there is consent by
certain people to record off the air, M. Justice Wite
alluded to the fact that a notion picture doesn't just
spring out of the air. It's based on a | ot of
underlying material & the nusic, which is copyrighted;
witten work, such as books and plays, which are
copyri ght ed.

And unless you -- and they're all separately
copyri ght ed. And unless the. Petitioner or the copier
has the pernission of the owners of all of the works
that are enbodied in that notion picture, there is no
valid consent to the recording of that material.

But even if there were consent to sone
material, | think it's very inportant to enphasi ze, as
the Ninth Circuit did, that just because sone copyright
owners don't choose to enforce their rights doesn't nean
t hat other copyright owners who choose to enforce theirs
cannot do so. And when you | ook at how nuch is
supposedly consented to, you find out it's al nost
not hi ng conpared to what isn't.

Petitioners' own survey showed that |ess than



ni ne percent of all recordi ngs consist of sports,
religious and edu--ational progranmmi ng, and that's al
sports, religious and educati onal programm ng, not just
t he progranmm ng owned by the few witnesses that were
brought to the trial by the Petitioners. In contrast,
over 80 percent of all the recordi ngs are of
entertai nnent progranm ng, which was defined in
Petitioners' own survey to nmean notion pictures,
television series and gane shows.

QUESTION& Well, a lot of sports prograns are
copyri ght ed. At | east they announce that they are.

MR KROFTz They are copyrighted, M..Justice
Rehnqui st, and you can't copy those prograns, based on
the evidence that the Petitioners brought to the trial.
Because if you watched the Redskins game on Saturday and
you heard the little announcenent, it said that there
could be no use made of that broadcast without the
pernm ssion of the Washi ngton Redski ns and the pNationa
Foot bal | League.

Only the National Football League's Ofice of
t he Conmmi ssi oner gave any testinony on this issue, and
the records show that they didn't discuss this jssuye
wi th any of the individual teams, for exanple the
Washi ngt on Redskins. So there's not-enough consent to

all ow even that kind of copying in this record.



| think we should | eave the staple article of
commerce and the contributory infringenent issue with
this thought: | think that Petitioners conceded in
their brief, and | believe it very clearly to be the
law, that if there's knowi ng contribution to the direct
i nfringenment involved here, you don't ever have to reach
the staple article of comrerce argunent. That was an
approach that was approved by this Court in the Kalem
Br ot hers case.

It's exactly the approach that is followed in
Section 271 of the patent statute, where very
specifically the patent statute says that when a
def endant causes, furthers, or urges the use of his
product, which m ght otherwi se be a staple, in an
infringing way then he is liable for patent infringenent
under Section 271(b) even if you call that product a
staple article.

QUESTI ON: M. Kroft, let ne ask, suppose it
were perfectly clear that 50 percent of the material was
not copyrighted. or copyrightable that was com ng over
the air and 50 percent was, and that all the 50 percent
of the owners of the copyright woul d object. Now,
suppose that that were the case.

MR, KROFT; If that were the case, Your Honor,

| would submt that under the test laid down in the



| nwood case Sony would be selling this product with
knowl edge or reason to know that it would be used to
record copyrighted works at | east sonmetines and woul d
therefore be --

QUESTIONs  You think that would satisfy the
requi rements of showing a contributory infringenent, if
you just knew that it was possi bl e?

NR.  KROFT: If you just thought that there
were a few unscrupul ous people out there that coul dn't
resist the tenptation, no, | don't think that would be
enough, Justice White. But if you knew as a matter of
beli ef and encouragenent and instruction in your
i nstruction nanuals that that would happen, | think jt
woul d be enough.

QUESTI ON: When you use the term
"unscrupul ous,"” do you include the tine shift ysers?

You' re perfectly free, because |I don't have one of these

t hi ngs.

( Laughter.)

QUESTIONS |s that an unscrupul ous user?

KR KROFT: | don't |abel honme owners in this
cont ext as unscrupul ous. I think they've been duped by

the Petitioners into believing that what they're doi ng
is |egal

QUESTIONS They think they've paid for it,



too .

MR. KROFT: And they haven't paid the
copyright owner, hr. Justice Wite.

Thank you.

CHI EF JUSTI CE BURGER Thank you, gentl enen.
The case is subm tted.

(Whereupon, at 2:03 p.m, the case in the

above-entitled matter was subm tted.)
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