
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 02-cv-O1662-RPM-MJW

ROBERT HUNTSMAN and
CLEAN FLICKS OF COLORADO , L.L.C.

Plaintiffs

and

CLEANFLICKS , LLC;
ASR MANAGEMENT CORPORATION d/b/a CLEANFILMS f/k/a MYCLEANFLICKS;
F AMIL Y SHIELD TECHNOLOGIES , LLC;
CLEARPLA Y INC.
CLEAN CUT CINEMAS;
F AMIL Y SAFE MEDIA;
EDITMYMOVIES;
FAMILYFLIX, u.S. , L.L.C. ; and
PLAY IT CLEAN VIDEO

Counterclaim Defendants

vs.

STEVEN SODERBERGH;
ROBERT ALTMAN;
MICHAEL APTED;
TAYLORHACKFORD;
CURTIS HANSON;
NORMAN JEWISON;
JOHN LANDIS;
MICHAEL MANN;
PHILLIP NOYCE;
BRAD SILBERLING;
BETTY THOMAS;
IRWIN WINKLER;
MARTIN SCORSESE;
STEVEN SPIELBERG;
ROBERT REDFORD;
SYDNEY POLLACK;
METRO-GOLDWYN-MAYER STUDIOS , INC.
TIME WARNER ENTERTAINMENT CO. L.P.
SONY PICTURES ENTERTAINMENT;
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DISNEY ENTERPRISES , INC.
DREAMWORKS L.L.C.
UNIVERSAL CITY STUDIOS , INC.
TWENTIETH CENTURY FOX FILMM CORP. ; and
PARAMOUNT PICTURES CORPORATION

Defendants and Counterclaimants

and

THE DIRECTORS GUILD OF AMERICA

Defendant in Intervention and Counterclaimant in Intervention

BRIEF AMICUS CURIAE OF ELECTRONIC FRONTIER FOUNDATION

INTEREST OF AMICUS

Amicus Electronic Frontier Foundation (EFF) is a membership-supported, nonprofit

public interest organization devoted to maintaining the proper public/private balance in

copyrights as more material moves to the digital arena. The EFF represents the interests of both

individual hobbyists and technology stalwarts whose freedom to innovate could be stifled by

overbroad application of copyright laws as well as digital media editors, writers, and producers

who depend on copyright law s fair use doctrine to create new works. One of the copyright

claims in this case threatens to impinge upon the rights of innovators and consumers, upsetting

the delicate statutory balance set out by Congress and maintained by the Courts. EFF files this

brief because, as discussed below, the ability to make full reproductions of copyrighted works as

an intermediate step toward the production of transformative non-infringing final works is

paramount to achieving two of the primary goals of the Copyright Act: promoting technological

advancement and driving the creation of new copyrighted works. Therefore, Amicus respectfully

requests that the Court consider this brief as it determines the copyright claims in this case.
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INTRODUCTION

The Copyright Act has one principle goal: to foster the proliferation of new creative

work. The digital age has seen an explosion of new creative endeavors-from the award-

winning documentary that weaves archival film with high-definition footage to the software

program that lets family members swap photos by phone. To achieve many of these new creative

and transformative applications in the digital world, it is necessary to make what are called

intermediate copies" - copies of a first work into a computer s memory or onto a computer

hard drive in order to extract the material needed to create fair use of that work and transform it

into a new, second, non-infringing product.

In their Opening Brief in Support of Their Motion for Partial Summary Judgment

MP AA Brief' ), the Motion Picture Studios argue that the Mechanical Editing Parties have

violated three separate exclusive rights under 17 u.S. C. 9 106: (1) the exclusive right to make

reproductions of their movies, (2) the exclusive right to prepare derivative works of their movies

and (3) the exclusive right to distribute their movies. See MPAA Brief at 21-23. The basis for

violation of both the "distribution" and "derivative" rights is the creation and distribution of the

final edited film products at issue in the case. The basis of the main "reproduction" claim

however, is the allegation that copies of movies made onto computer hard drives as part of the

process of making the final edited movie were also infringing. Id at 21. This last claim as to

intermediate copies being per se illegal is erroneous and must not stand without scrutiny.

Because of its interests as amicus and the fact-intensive nature of this case, EFF takes no

position on whether the final product at issue - the edited movies - are derivative works or

illegal distributions. Rather, this brief is solely focused on the question of whether the

intermediate hard drive copies allegedly to create those final products violate a copyright

holder s exclusive right of reproduction under 17 u.S. C. 106(1). EFF urges this court to hold that

the legality of the intermediate copying, e. , reproducing works onto a hard drive, depends on

Case 1:02-cv-01662-RPM     Document 275     Filed 08/22/2005     Page 3 of 13




the legality of the final product, and that such copying is a non-infringing fair use when it is done

as a necessary step toward producing a transformative non-infringing final product.

Amicus advocates this position for two reasons. First, courts have ruled consistently that

intermediate copying en route to the creation of non- infringing products is fair use in the context

of software. Sony Computer Ent. , Inc. v. Connectix Corp. 203 F. 3d 596 (9th Cir. 1999); Sega

Enters. Ltd v. Accolade, Inc. 977 F.2d 1510 (9th Cir. 1992). Courts have also begun to

recognize this in cases involving other forms of digital fair use , such as the creation of

thumbnail" images for use in Internet searches for photographs. See Kelly v. Arriba Soft 336

3d 811 (9th Cir. 2003). This court should ensure that well-established copyright law regarding

intermediate copying is applied uniformly to all copyrighted works, including those at issue in

this case. Documentary filmmakers and video editors should not be treated differently under the

law of copyright than software developers or engineers. By holding that an intermediate

reproduction leading to non-infringing final result constitutes fair use, this court will preserve the

balance intended by Congress and upheld by courts before it.

Second, as a practical matter, it is essential that artists, editors , and producers of new

copyrighted works in digital formats be able to use intermediate copies as part of their creative

process. To hold otherwise would tie the hands of these artists and prevent them from using

modern technology as part of their craft. Before digital works came along, it was possible for

those who wished to make fair use to utilize the original work purchased for their transformative

purpose without an intermediate copy. For example, an artist might cut an ad out of a magazine

to use in a collage critiquing consumer culture. However, with the advent of digital media

intermediate copies become an essential component of any transformative use. For example, if a

teacher wants to show a series of 30-second clips from several DVDs to his film class, he will

need to make copies of each segment from each DVD onto his hard drive and them compile

them together in a row to burn to a new DVD. This whole process will require making
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