
UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

SONY MUSIC ENTERTAINMENT, INC.
et al., Case No. 04-cv-O0473

Plaintiffs,

- against -

DOES 1 - 40,

Defendants.

DECLARATION OF WENDY SELTZER
IN SUPPORT OF MOTION OF AMICI CURIAE

I, Wendy Seltzer, declare as follows:

I am a Staff Attorney with the Electronic Frontier Foundation (EFF), and makeI.

this declaration to provide the court with copies of slip opinions cited in the amicus curiae brief

ofEFF, American Civil Liberties, and Public Citizen in the above-captioned lawsuit.

Exhibit 1 is a true and correct copy of the Order in BMG Music et al. v. Does 1-2.

203, Civil Action No. 04-650 (E.D. Pa. March 5, 2005).

Exhibit 2 is a true and correct copy of the Order on Reconsideration, BMG Mwic3.

et aJ. v. Does 1-203, Civil Action No. 04-650 (E.D. Pa. April 5,2004)

Exhibit 3 is a true and correct copy of the Order in Interscope Records v. Does 1-4.

25, Case No. 6:O4-cv-197-OrI-22DAB (M.D.Fla. April I, 2004)

Pursuant to 28 V.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed on April 7, 2004.

WENDY SELTZER
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~ THE UNITED STATES DISTRICT COURT .}

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BMG MUSIC, et al. : CIVIL ACTION
.

Plaintiffs : NO. 04-650

v. :

DOES 1-203, :

.

Defendants. :

0 RO_E Eo
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AND NOW, this day of March, 2004, upon inspection of

the above-captioned case, the Court finds the following:

1. The Plaintiffs in the above-captioned case have

filed one joint civil action against two-hundred and

three Defendants.

2. Nothing in the Complaint indicates that the alle ged I
i

claims are the result of the same incident or

incidents; and

3. The claims against the different Defendants will

require separate trials as they may involve separate

witnesses, different evidence, and different legal

theories and defenses, which could lead to confusion of

the jury. United States v. 1.071.0m AcresQt~~Q_9..t..

Yuma & Mohave Counties. Arizona, 564 F.2d 1350 (9th

Cir. 1977); Fed. R. Civ. Pro. 21; Fed. R. Civ. Pro.

42(b). Moreover, the Court finds that there will

almost certainly by separate issues of fact with

respect to each Defendant. Fed. R. Civ. Pro. 20.

\ ,"
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Accordingly, it is hereby ORDERED as follows:

4. Pursuant to Fed. R. Civ. Pro. 21 and 42(b), the

claims set forth in the above-captioned Complaint shall

be SEVERED, as nothing in the Complaint indicates that

the Plaintiffs suffered their alleged injuries as a

result of the same transaction or occurrence;

5. Counsel shall submit for filing, within thirty (30)

days of the date of this Order, two~hundred and three

(203) new Amended Complaints, one for each Defendant.

6. Plaintiff's Counsel shall sLlbmit to the Clerk of

Court filing fees for the Amended Complaints against

John Does 2-203, which cases shall be assigned separate

civil action numbers and assigned at random to other

judges of this Court; and

7. Civil Action No. 04-650 is to be assigned to John

Doe No.1 as an individual Defendant. The actions

against all other Defendants will be deemed to have

been filed as of February 17, 2004.

8. The Clerk shall not treat the Amended Complaints as

related pursuant to Loc. R. Civ. Pro. 40.1(b) (3).

AND IT IS SO ORDERED.

~ _::~~:~:=:;:::::::: C. Q- D--- - --~

Clarence C.Newc~mer{ S.J.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BMG MUSIC, et al. : CIVIL ACTION
:

Plaintiffs : NO.  04-650
:

v. :
:

DOES 1-203, :
:

Defendants. :

O R D E R

AND NOW, this    day of April, 2004, upon consideration

of Plaintiffs’ Motion for Reconsideration (Doc. 9), it is hereby

ORDERED that said Motion is DENIED in part and GRANTED in part. 

Part 5 of the Court’s Order of March 5, 2004, is VACATED. 

Plaintiffs may, in due course and with all reasonable speed, file

complaints and submit filing fees for those Defendants against

whom they wish to proceed.

This Court has ruled, sua sponte, that two-hundred and

two Defendants in the above-captioned case have been improperly

joined pursuant to Fed. R. Civ. Pro. 20 and 21.  Plaintiffs have

asked that the Court vacate its earlier Order and refrain from

ruling on the issue of joinder until after Plaintiffs are able to

ascertain Defendants’ identities through discovery.  Defendants’

identities are believed to be known by Comcast, a third-party

that provides internet access to the Internet Protocol (IP)

address range utilized by the Defendants.  Although it would be

convenient and economical (for Plaintiffs) to have this Court



1Even after new complaints are filed, this Court has no mechanism at its
immediate disposal to retain authority over all of the cases during discovery;
under this District’s local rules of civil procedure, the cases against the
individual Defendants will not meet the requirements of relatedness.  Loc. R.
Civ. Pro. 40.1.
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preside over Plaintiffs’ expedited discovery request, the Court

simply cannot overcome its finding that the Defendants are not

properly joined parties.1  In light of the Court’s continuing

conviction that joinder is improper, deferring consideration of

the joinder issue is inappropriate despite the fact that it would

reduce costs for Plaintiffs and mitigate the risk of disparate

treatment at the hands of the learned Judges of this District (a

risk, the Court notes, that is present in every case that

involves developing areas of law).

This Court’s Order of March 5, 2004, was entered after

inspection of Plaintiffs’ Complaint revealed that Plaintiffs are

attempting to bring over two-hundred factually distinct actions

in one lawsuit.  Each claim involves different property, facts,

and defenses.  John Doe 104, for example, is alleged to have

infringed nine works held by five Plaintiffs.  John Doe 113 is

alleged to have infringed ten works owned by a different

(sometimes overlapping) group of Plaintiffs, with only one

copyright identical to John Doe 104 (“Guilty Conscience,” by the

popular rap lyricist Eminem).  John Doe 199, meanwhile, is

alleged to have infringed seven works, none of them the same as

John Doe 58.  Plaintiffs’ Complaint, Exh. A.  In other words, in
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addition to the individual acts of infringement encompassing

separate transactions and occurrences, the actual property at

issue is different for each Defendant.  Each Defendant will also

likely have a different defense.  Comcast subscriber John Doe 1

could be an innocent parent whose internet access was abused by

her minor child, while John Doe 2 might share a computer with a

roommate who infringed Plaintiffs’ works.  John Does 3 through

203 could be thieves, just as Plaintiffs believe, inexcusably

pilfering Plaintiffs’ property and depriving them, and their

artists, of the royalties they are rightly owed.  Given this

panoply of facts, law, and defenses, the Court does not see any

reason to vacate its March 5, 2004, Order.  Wholesale litigation

of these claims is inappropriate, at least with respect to a vast

majority (if not all) of Defendants.  Joinder is improper. 

Defendants 2 through 203 shall be severed.

AND IT IS SO ORDERED.

_______________________________
  Clarence C. Newcomer, S.J.     
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CERTIFICATE OF SERVICE

I hereby certify that, on this 7th day of April, 2004, I caused copies of the

foregoing DECLARATION OF WENDY SELTZER IN SUPPORT OF MOTION OF

AMICI CURIAE to be served by facsimile and first-class mail, postage prepaid, on

counsel for plaintiffs as follows:

Donald J. Russell
Robbins, Russell, Englert, Orseck & Untereinter LLP
1801 K Street, NW
Washington, DC 20006
Fax: (202) 775-4510

J. Christopher Jensen
Cowan, Liebowitz & Latman, P .C,
1133 Avenue of the Americas
New York, NY 10036
Fax: (212) 575-0671

Kenneth J. Hanko, Esq.
18 Kadel Drive
P.O. Box 18
Mt. Arlington, NJ 07856
Fax: (973) 398-5078

Wendy Seltzer

Electronic Frontier Foundation
454 Shotwell Street
San Francisco, CA 94110
(415) 436-9333 x 125

Attorney for Electronic Frontier Foundation
April 7, 2004


