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UNITED S"{A TES DISTRICT COURT
MIDDLB DISTRICT OF FLORIDA

ORLANDO DIVISION

Case No.: 6:04-cv-197 -Orl-22DAB
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ll"frERSCOPE RECORDS, a California
general ~artnership; CAROLINE
RECORDS, JNC.. a New York
corporation; CAPITOL RI!}CORDS,
n-iC., a Delaware co~on;
MAVERICK RECORDING
COMPANY, a CBlifomia joint venture;
WARNER BROS. RECORDS mc., a
Delaware corporation; LONDON-SIRE
RECORDS INC., a Delaware
corporation; UMO

5 ~INGS' INC.. a Delaware corpo on; SONY

MUSIC EmERT INC.. a

Delaware corporation; M TOWN

RECORD COMPANY. U.P.. a California

limited partnership; ARL;T A

RECORDS, INC., a De~

corporation; FONOVIS i C" a California corporation; B G MUSIC, a

New York general partn 'p;
ATLANTIC RECORD
CORPORA 1l0N, a DelaMre
~~ra1ion; ELBKTRA !

ENfER TA n.fMENT GROUP INC., a

Delaware corpontion; PRIORITY

RECORDS LLC, a Calif~ limited

liabili., company, and VIRGIN

RECORDS AMERICA, INC., a

California corporation,

Plaintiffs,

v.

DOES 1 - 25,

-- - -- De~dan~.-

CAUSE
DATE MARCB5 PORT THEREOF

Plaintiffs hereby fild their Response to this Court's March 5, 2004 Order to show cause

"why this case should not be dismissed for improper joinder of Plaintiffs and Defcndants and for

an inadequate sho\Jiing that this Court has personal jurisdiction over the Defendants and that
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venue is proper," For the reasons set forth below, the Court should reserve judgment on those

issues until such time as all Defendants have been identified and are before the Court. In any

event. personal jurisdiction and venue are proper in this Court, and this case should not be

dismissed for improper joinder.

BACKGROUND

Plaintiffs in this case are major reoording companies who own copyrights in sound

recordings. The as..yet UJUIamed Defendants in this case are individuals who have disseminated

(and likely are continuing to disseminate) PlainQm' copyrighted works W1lawfully over a peer-

to-peer (.~P2P") network. A P2P network is an online media distribution system that allows users

to transform their computers into ~ interactive Internet site. disseminating files for other users to

copy. P2P users who disseminate (upload) copyrighted material ~ who copy (download) suc.h

material violate the copyright laws. See A&M Records, Inc. \I. Napster, Inc.. 239 F .3d 1004.

1013-14 (9th Cir. 2001); In re Aimstef Copyright Litigation, 334 F.3d 643 (7th Cu. 2003), cert.

denied. 124 S. Ct. 1069 (2004).

Each of the Defendants in this case is an active participant in the Fast Track network, the

largest current P2P network. Second Declaration of Jonathan Whitehead' 4 ("Second

Whitehead Decl.") (attached as Exhibit A). As such. each Defendant participates in an online

swap meet. offering copyrighted sound recordjngs for download to each other and downloading

copyrighted sound recordings from each other. Each Defendant has chosen to make available

from his or her computer hundreds or thousands of copyriihted sound recordings unlawfully (in

exchange for the chance to copy minions offUes illegally copied and disseminated by others).

See Declaration of Jonathan Whitehead in Support ofPlaintitfs' Motion for Leave to Take

Immediate Discovery, 17 ("Whitehead Decl."'); Second Whitehead Dec1. 11 S.
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As explained in the Memorandum of Law in Support of Plaintiffs' Ex Parte Motion for

Leave to Take Immediate Discovery. Plaintiffs discovered each of the Defendants in this case

openly disseminating copyrighted works on the Fast Track network. Plaintiffs could identify the

Internet Protocol ("IF") address from which each Defendant was unlawfully disseminating

Plaintiffs. copyrighted works, but could not ascertain the name, address, or any other contact

infoIn1atton for each of the Defendants. J Whitehead Decl. " 16, 21. Using the IP address,

Plaintiffs determined that Briiht House Networks ("Bright House"). an Internet Senrice Provider

("ISPj with the majority of its subscribers located in Central Florida, serves as each Defendant's

ISP. Only Bright House. which has complete control over which JP addresses are assigned to

which subscribers and which maintains logs that match IF addresses V/itb subscribers. possesses

that information. Second Whitehead Decl. , 7.

Plaintiffs have substantial evidence to support their claims. With m5pect to each

Defendant, Plaintiffs have specified the IP address, date, and time of die infringement; that

infonnation uniquely specifies a Bright House subscn'ber as the souree of1be infringement. As

explained in more detail in the first Whitehead Declaration. Plaintiffs downloaded a list of the

files disseminated by each Defendant and downloaded several files being disseminated by each

Defendant to confirm that Plaintiffs owned the copyrights of the sound recordings. See

White~~ Dccl. U 16. 17. For each Defendant. Plaintiffs have provided a list of several

copyrighted sound recordings that the Defendant disseminated without authorization. See

Exhibit A to the Complaint. That list, however, is only a small subset of the copyrighted sowld

I An IP address is a 10-digit nwnber, such as 12.34.255.255. IF addresses are allotted in b1ocks

to ISPs. Second Whitehead Decl. 1 7. On1y an ISP can detenuine which subscriber was using a
particular IP address allotted to the ISP at a given date and time. ISPs have complete control
over the assignment of IP addresses to subscribe~. There is no requirement that ISPs assign IP
addresaes according to where a sub8Cribcr resides. ld
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recordings that each Defendant is unlawfully disseminating. As explained in the two Whitehead

Declarations, each Defendant appears (based on evaluation of the names and file types) to be

offering hundreds of additional copyrighted sound recordings without authorization. See

Whitehead Decl. 1 17; Second Whitehead Decl. 1 5.2

Unless and until Bright House discloses the identities of the infringers, Plaintiffs have no

remedy for the past and ongoing infringement committed by the Defendants.

ARGUMENT

I. THE ISSUES RAISED BY TIlE COURT ARE PREMATURE AND SHOULD BE
CONSmERED ONLY AFTER DEFENDANTS HAVE BEEN mE~TJJfJED AND
NOTIF'IED.

Plaintiffs' motion for leave to take immediate discovery seeks only the right to serve

discovery on Bright House to identify the Internet users who are unlawfully infringing Plaintiffs'

copyrights. Plaintiffs have satisfied "dle "good cause" s1andard required to take such expedited

discovery. See Memorandum of Law in Support of Plaintiffs' Ex Parte Motion for Lea"e to

Take Immediate Discovery at 6-9 (discussing the "good cause" standani). Plaintiffs cannot

vindicme their righm unless and until Bright House identities its infringing subscribers.

Moreover. plaintiffs are suffering irreparable harm each day that Defendants continue to inftinge

theircopyrlghts. See C&: Inc. v. Prime Time Join' Venture. 9 F. Supp.2d 1333, 1344 (S.D. FIB.

1998) ('"The majority of Circuits that have considered this issue have held that once a plaintiff

eo\1ablishes a prima facie case of copyright infringement, irreparable jnjwy is presumed. 'j.

2 Plaintiffs have provided to the Court, as an example. detailed lists of the hundreds of files being

distributed by three of the Defendants. See Exhibit 1 to Whitehead Decl. Plaintiffs have also
provided testimony under oath that they possess virtually identical evidence for each of the other
Defendants. See Whitehead Decl. 117; Second Whitehead Decl.' S.
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Denial of Plaintiffs' motion for discovery and/or dismis.~ of this action is tantamount to

a decision that Plaintiffs can never obtain any remedy for a clear violation of their rights. For

that reason. this Circuit has held that it is an abuse of discretion to deny a motion to join Doe

defendants in a suit where their identities can be uncovered through discovery. See Dean v.

Barber, 951 F.2d 1210, 1215 (11th Cir. 1992); Valentin v. Dinkins, 121 F..1d 72,75-16 (2d Cu.

1997); see also Memorandum of Law in Support of Plaintiffs' Ex Parte Motion for Leave to

Take Immediate DiSCO"\'ery at 5-6. CoUrts thus regularly authorize discovery from ISPs to

identify the defendants using the Internet to break the law. See, e.g., UniTed Parcel Servo of Am,

Inc. v. John Does One Through Ten, No. 03cv1639. 2003 WL 21715365t *1 {N.D. Oa. June 13:

2003) (authorizing expedited discovery from ISPs in order to detem1ine the identity of

defendants). Indeed. in several similar copyright infringement cases brought by Plaintiffs, courts

have authorized the same discovery that Plaintiffs seek here. See infra pages 7-8 (citing E~bit8

B-G). In all such cases, the plaintiffs do not know who the defendants are or where they reside.

In its Order to Show Cause. the Court rai$ed concerns about personal jurisdiction. venue

and joinder. Those issues. however. cannot be resolved before the Defendants have been

notified and identified. Any resolution of these issues without all parties before the Court would

amount to an advisory opinion based on arguments that a party to the litigation may never raise.

&~ R. T Vanderbilt Co. v. Occupational Safety & Heo/th Review Co",m 'n, 108 F.2d 510, 574

(lldl Cir. 1983). PersonaJjurisdiction and venue are each personal defenses that may be raised

or waived by adefendanl See Lipofti:y \I. New York State Work4rsComp. Bd. 861 F.2d 1257.

1258 (11 th Cir. 1988). Even if one or more Defendants chooses to raise jurisdiction or venue as

a defense. resolution of those defenses turns on a host of facts specific to eaQb Defendant. The

s
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Court cannot complete an analysis oftbe Defendants' contacts with this fonnn until everyone.,

including the Plaintiffs. knows who the Defendants are!

Considemtion of joinder is similarly premature. In most cases. joinder is raised by

defendants, based on their assessment of whether litigation without co-defendants is preferable.

A co\D't considering a challenge to joinder must determine whether severance will prejudice any

party or result in undue delay of the litigation. ~ Mosley v. Gensl'al Motors Corp.. 497 F.2d

1330, 1333 (8th Cir. 1974) (noting tbatjoinder is a fact.inteuive inquiry that requires case-by-

case adjudication). Until the Defendants are identified. the Court cannot make that assessment.

Moreover, even if the parties were not properly joined in this case, "[m}isjoinder of parties is not

ground for dismissal of an action." Fed. R. Clv. P. 21. The appropriate remedy is severance. Jd

Reserving thc issues of jurisdiction. venue, and joinder win not prejudice any Def~pdaJ1t

in this CBSC. Plaintiffs' motion for iJft-!!!~-.iate discovery seeks only to obtain the identity of the

individuals so that they may be s«ved. That motion expIesSly contemplates that Bright House

will notify eKh Defendant of plaintiffs' lawsuit and the subpoet18. Thus, each Defendant will

have the opport\D1ity 10 file a motion to quash if that Defendant so ~ires. MOROver. after each

Defendant is identified, he or she will have the opportunity to raise jurisdiction. venue or joinder.

At such time. this CoUrt will be able to resolve the issues in the context of a live. concrete

dispute.

, The Federal Rules do DOt require that perwDal jurisdiction be pled in the COD1plaint. See S

Charles A Wright & Arthur R. Miller, Federal Practice and Procedure § 1206, at 96 (2d ed.
1990) ("the complaint need not allcs:o . . . the basis for jurisdiction over the defendant's
person.~; SA Federal Practtce and Proc~dure § 1363, at 458 r'[T]hcre is DO requirelnent that
personal jurisdiction be alleged!'); Burger King Corp. v. Holder, 844 F. Supp. 15280 1531 (S.D.
Fla. 1993) (holding that Federal Rules do not requite a p1aintiffto plead the basis for personal
jurisdiction). Thus. when Fed. R. Civ. P. 8 requires a statement as to "jurisdiction. o. that refers
only to subject matter jurisdiction. See 2 James W. Moore, Moore 'J' Federal Practice § 8.03[ I],
at 8-9 (3d cd. 2003).
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In contrast, denial of Plaintiffs' motion and/or dismissal of this lawsuit wilt cause

tremendous harm to the Plaintiffs. Absent disclosure of1he identities of Defendants, Plaintiffs

cannot pursue their rights against those who are openly (albeit bidda1 by an Internet alias)

violating their rights. As discussed above, Plaintiffs have volumes of evidence to support their

claims: what they lack is the identification of the Defendants in order to proceed.

This case is one of nine similar copyright infringement cases brought by the Plaintiffs

against Doe defendants infringing Plaintiffs. copyrights over P2P networks. Plaintift"s brought

each case in a jurisdiction where the partiallar Doe Def~dants ' ISP can be fouDd.. In CKh ~

Plaintiffs sought immediate discovery and explained to the Court that, after Defendants are

identified, the parties and the Court can determine whether the case should go forward in that

jurisdiction, whether Plaintiffs should pursue some or all Defendants in another fOnDn, and

whether the Court should sever some claims,

In seven of the eight other cases. the courts granted Plaintiffs' motions for expedited

disc.overy and deferred litigation of other issues. &e Order. SollY Mll.rlc Entm'I, Inc. v. John

Does 1-40 (S.D.N. Y. Feb. 3.2004) (8tt.-.bed as Ex. B); Order. Warner Bros. v. John Does 1-43.

No.1 :04-cv-00476.JES (SD.N. Y. Feb. 10,2004) (Sprizzo, J.) (ruling from the bench); Capitol

hcords. Inc. v. JOM Doe.. ].250 (S.D.N. Y . Jan 27, 2004) (attached as Ex. C); Elcklra Entm't

4 The jurisdiction where the ISP is found is the fairest and most pragtical fOnml for several
reasons. First. the customer base of many ISPs resides in the area around where the ISP is
headquartered. Second, an ISP's subscribers generally enter into e. contract with the ISP
requiring consent to jurisdiction in the courts of the state where the ISP is headquartered. See,
e.g., Bright House Networks Central Florida Tem1s and Conditions of Use,
http://www.cfl.mybrighthouse.com/useragreemenlshtml. Third, even ifPIAinrlffs brought suit in
another foNn\, they would nonetheless have to iss~ the subpoena from the forum in which the
ISP is located. Bright House has indicated to Plaintiffs that subpoenas for information about
their subscribers should be served on their Maitland, Florida office. Regardless of where the
complaint is filed. this Court will be the forum to resolve disputes arisina out of subpoenas to
Bright House.
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Group, brc. v. lJo&f 1-7 (D.NJ. Feb. 17,2004) (attached as Ex. D); Memorandum Opinion and

Order. UMGRecord;ngav. JohnDou ]-199 (D.D.C. Mar. 10.2004) (attached as Ex. E); Order.

Motown Record Co.. LP. v. Does 1-252 at.1 (N.D. GL Mar. 1.2004) (holding that "procedural

issues identified by amici [including joinder] can be resolved in the ordinary course of this

litigation at the appropriate time"} (auachcd as Ex. F): Order. V"JI'gin Record! Am., Inc. v. Dou

144 at 2-3 (N.D. Oa. Mar. 3.2004) (holding that "the iaucs raised by amici [inclOOingjoinder]

are premature," and "'may be resolved in the ordinary course of dtis litigation if and when such

issues are raised by any Defendant") (attached as Ex. G).$

As the District Court for the District of Columbia ~y held. "[i]t is clear to the Court

that Defendants must be identified before this suit can prowess further." Ex. E at 2.

Accordingly, that court concluded that it was "premarureO" to considcc jurisdiction and other

issues. and mste8d granted Plaintiffs' motion to take iuunediate discovery. ld Similarly, a

judge in the Northmn District of Georgia concluded that issues of jurisdiction and joinder should

be defelred so ~ they "can be resolved in the ordinary course of thi.t litigation at the

appropriate time," See Ex. F at 3,

This Co1D't should follow the well-re~ed decisions of the.se seven courts. By grantins

Plaintiffs' motion fOt immediate discovery, the Co\U't will ensUIe that Plaintiffs can vindicate

their rights and that each Defendant bas the opportunity to raile jurisdiction, venue, and joinder

at an appropriate time.

, The only court to deviate from this course severed the case into sepeJate actions, but

n<metbeless granted plaintiffa' motion for immediate diKOVcry with respect to the one DefcndaDt
in the action that rcroained before dlejudee. See Order, BMG Music \I. Does 1-203. Civ. Act.
No. 04-6S0 (E.D. Pa. Mar. 5,2004). That decision is cumntly the subject of. motion for
reconsideration.
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IL PERSONAL JURISDICTION AND VENUE ARE PROPER IN TlDS DISTRICT.

A. Plaintiff's Need Only Show That They Have Reasonably Sought to Identify
the Defendants to Meet Tbeir Burden at Tbis Stage.

Courts regularly authorize discovery into jurisdictional facts whenever such discovery is

likely to lead to evidence relevant to jurisdiction. See Eaton v. Dorchester Dev., Inc.. 692 F.2d

121,729-31 &;; n.7 (11th Cir. 1982) (holding that district court's dismissal for lack of jurisdiction

was "premature;' and that "Plaintiff must be given an opportunity to develop facts s\l:fficient to

support a detennination on the issue of jurisdiction"). Where plaintiffs sue unnamed defendants,

plaintiffs satisfy any obligation to allege personal jurisdiction by showing "that they have

engaged in a reasonably diligent search to identify the unknown defendants, .. and by taking steps

to ~rovide these individuals with constnlctive notice." Plant v. Does, 19 F. Supp. 2d 1316.

1320 (SD. Fla. 1998) (internal quotations and citations omitted). This standard recognizes that

dismissal for lack of personal jurisdiction or venue prior to identif'Jing the Defendants would

preclude Plaintiffs from ever being able to bring legal action, even if the Defendants live down

the street from the court house.

Plaintiffs have satisfied that standard here. First, plaintiffs have demonstrated fl1at they

do not know Defendants' identities or geographic locations and have DO way of serving them.

See Memorandum of Law in Support of Plaintiffs' Ex Parte Motion for Leave to Take

Immediate Discovery at 2-3; Whitehead Decl." 11, 17,22. Moreover, Plaintiffs bve

undertaken substantial effons to identify each Defendant by a unique Internet Protocol address

assigned at the date and time of the Defendant's inftinsing activity. See Mcmorandum of Law in

Support ofPIaintiffs' & Parte Motion for Leave to Take Immediate Discovery at 2-3;

Whitehead Decl. " 13, 17. Absent discovery from Bright Ho~. however. Plaintiffs will never

know more about the Defendants' identities than they do now.

9
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Second, although Plaintiffs cannot at this time provide Defendants with notice oftbis

lawsuit. Defendants will receive notice once Plaintiffs' subpoena is served on Bright Housc,

because Bright House will be able to notify each Defendant to inform them of the lawsuit. See.

Memorandum of Law in Support ofPlaintitrs' Ex Parte Motion for Leave to Take Immediate

Discovery at 10. Defendants will then have the opportunity to raise any objections before this

Court in the fOmJ of a motion to quash. Id For these reasons, Plaintiffs have made a sufficient

showing at this stage to survive dismissal

B. Jurisdiction and Venue Are Proper in Thi8 Court.

Even in the absence of the identity and geographic location of the Defendants, Plaintiffs

can proffer sufficient facts to support personal jurisdiction and venue in this case. Plaintiffs

acknowledge the possibility that ODe or more Defendants may not reside in this district. That

possibility does not, however, mean that this Court has no jurisdiction over them. h1 this case.

all of dte Defendants are significant users of the same P2P network. As such, each Defendant

transformed his or her computer into an interactive Internet site, allowing others to complete

electronic transactions (by downloading copyrighted works) over the Internet. Each Defendant

disseminated copyrighted works to anyone that wanted them (including residents of this

jurisdiction) and downloaded copyrighted works from others who offered them (including

residents of this jurisdiction).' See Gorman v. Ameritrade Holding Corp.. 293 F.3d 506. 511-13

(D.C. Cir. 2002) (holding that an interactive Internet site allowing electronic transactions may

establish "continuous" and "systematic" contacts sufficient for general personal jurisdiction).

6 A user downloading a music file on a P2P network such 88 KaZaA may download the same file

from multiple computers at one time. See Second Whitehead Decl. , 6. Thus, when a user in
New Jersey downlo~ a file, he or she may be receiving parts of the same file, at the same time,
from a computer in Georgia. a computer in California, and a computer in Florida. /d
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Thus, this case involves Defendants who have transformed their computers into highly

interactive sites. See Zippo Mj'g. Co. v. Zippo Dot Com. Inc.. 952 F. Supp. 1119.1124 (W.D. Pa.

1997) (distinguishing passive websites which generally do not provide sufficient contacts ftom a

forum to j~tify an assertion of jurisdiction with "interactive" wcbsites which generally do

support an assertion of jurisdiction); Hartoy Inc. v. Thompson, No. 02-804S4-ClV, 2003 WL

21468079. at .S (S.D. PIa. Jan. 29, 2003) ("the fact that the website allowed the placement of

orders means that the site could not have onJy presented passive advertisement"). 7

By offering copyrighted works to ~dents oftbis forom and engaging in electronic

transactions with residents of this fONm, each of the Defendants bas purposefully directed

activity into this district. For that reason, each Defendant, regardless of where he or she resides,

is subj ect to the jurisdiction of this CoUrt.

There is, howcver, strong evidence that many. if not all, of the Defendants in this case

actually reside in Florida. As discussed above, each Defendant is a subscriber of Bright House

Networks. Bright House has 2.1 million subscriberst a majority of whom reside in central

Florida. See http://www .ct1.mybrlghthouse.com/customercare/F AQ/f~brigbthouse.shtml Of

that number, most reside in counties within this judicial district (in cen1ral Florida: Brevard,

Flagler, Lake, Marion, Orange, Osceola. Seminole. S1UUter. and Volusia counties; in the Tampa

Bay area: Citrus, Hernando. Hillsborough, Manatee, Pasco. Finellas and Polk counties). See

http://www.mybrigilthousc.com (listing counties under the "Where" pull-domt tab).

7 The fat;t that P2P infiingers trade copyrighted works rather than sell them is ilTelevant to
whether the websites are .fully interactive. The key issue is whether d1e sites are interactive. The
law of jurisdiction does not dbtinguish between illegal QCts committed in exchange for money
and ill~ acts coInlnitted in exchange for bartered (and illegal) goods.
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Finally. the same facts support a finding that venue in this jurisdiction is proper. Under

28 U.S.C. §1391(b). venue is proper in "a judicial district in which a substantial part of the

events or omissions giving rise to the claim occUlTed." As discussed above, by offering

copyrighted materials over a P2P system to residents of this district and engaaing in electronic

transactions (uploading and downloading) with other P2P users. Defendants committed

copyright infringement in this district. Moreover, as discussed above. Plaintiffs have a good

faith belief that a substantial number of the Defendants reside within this judicial district. See 28

U.S.C. § 1400(a) (venue is proper in "the district in which the defendant or his agent resides or

may be found"").

c. If This Court OOei Not Have Jurildietion Over One or More Defendants in
This Case, the Problebl Can Be Cured at a Later Time.

Even if this Court remains concerned about personal jurisdiction, the proper course is to

defer the issue until such time as the Defendants are actually before the Court. After Bright

House discloses the identities and locations of the Defendan~ all parties will be in a position to

ascertain whether this or another forum is appropriate. Moreover. each Defendant will have the

opportunity to raise jurisdictional objections.

m JOINDER IS PROPER IN THIS CASE.

The allegations in Plaintiffs' Complaint demonstrate that joinder of Plaintiffs and

Defendants is appropriate WIder Federal Rule of Civil Proced\D'C 20 and Eleventh Circuit law.

As the Supreme Court has made clear, the Federal Rules of Civil Procedure require

courts to "entertaino the broadest possible scope of action consistent with fairness to the

parties," and "strongly encourage" the "joinder of claims. parties and remedies." United Mine
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approach to pennissive joinder of claims and parties in the interest of judicial economy,"

Ale.:tander v. Fulton County, 207 F.3d 1303, 1323 (11th Cu. 2000).

Accordingly, this Court has wide discretion in determining whether joinder is appropriate

and, if it is not, at what stage of the proceedings severance should be compelled. See id. at 1324-

2S. Indeed. severance at such an early stage in the proceedings is disfavored because the CoUrt

has ample authority to order severance or to requite separate trials at any time such an order is in

the interest of justice and efficiency. See, e.g., 4 James W. Moore. Moore.9 Federal Practice

§ 20.09, at 20-58 (3d ed. 2003) ("Any party may move for a separate trial, or the court may order

it on its own marion. The courtts discretionary authority to order separate trials eliminates all

reasonable objections to the liberal joinder provisions of Rule 20. j.

To satisfy the joinder requirements of Federal Rule of Civil Procedure 20, a party must

show «1) a right to relief arising out of the same transaction or occurrence, or series of

transactions or occurrences, and 2) some question of law or fact common to all ~ODS seeking

to be joined." Al~nder, 207 F.3d at 1323. The Supreme Court has instructed courts to

interpret the tentlS "transaction" and "occurrence'. broadly in accord with Rule 20's central

purposes of promoting trial convenience, expediting the resol\rtion of disputes, and preventing

unnecessary lawsuits. See Id at 1323. Indeed. Eleventh Circuit law holds that a complaint

satisfies the transaction Or occurrence requirement when it alleges that the defendants engaged in

a common scheme or pattern of behavior. See Moore v. Comfed Say. Bank, 908 F .2d 834. 839

(11th Cu. 1990)

The allegations in Plaintiffs' Complaint easily satisfy these standards. The crux of

Plaintiffs' Complaint is that Defendants and others have participated in a cormnon scheme or

pattern of behavior, without which no individ~ Defcndant would have been able to conmlit
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much (if any) of the infringing activity that underlies Plaintiffs' Complaint. Plaintiffs'

Complaint alleacs explicitly that each Defendant uses an online media distribution system (the

P2P network) to distribute to and to download ft'Om other users ofthc same system - including

the other Defendants - computer tiles that contain copyrighted sound recordinp. CompL 1 24;

Second Whitehead DecI. , 4; see abo Whiteheld Decl. " 7. 16. Plaintiffs set forth a sample of

the sound recordings that ~ Defendant is disseminating in Exhibit A to the Complaint, but

each Defendant is also disseminating hundreds of other copyrighted sound recordings owned by

others of the Plaintiffs. See Exhibit A to the Complaint. Plaintiffs have detailed lists of the

sound recordinp offered by eacl1 Defendant, but have submitted only a sample so as not to

overwhelm the COUrt with paper. Su s~ Wbi~ Dccl. 1 S.

Plaintiffs' right to relicffrom each of the DefeMantS thus arises out ofthc same series of

transactions (d1e Defendants' unlawful downloading and dissemination of Plaintiffs' sound

r~rdings using the same P2P netwolk) aud involves common questions of law (violation of the

copyright laws). Indeed. this case presents a quintessential example of fue benefits of joiOOer

As the Eleventh Circuit has held. "Plainly, the central purpose of Rule 20 is to promote trial

convenience and expedite the Iaolution of disputes. thereby eliminating ~~!ary lawsuits."

Alexander, 207 F.3d at 1323. Here. if the De~ntK weTe not joined lit a single lawsuit, the

result would be the division of this case into 2S lawsuits and 25 motions fur leave to issue 25

virtually identical subpoenas to Bright House. Thus. the litigation would proceed exactly as

here, except with a far greater burden on Plaintiffs, Bright House, aM the CoUrt.' Severance

. If the Plainti:ff'$ were DOt joined in a single lawsuit, the burden would be far greater. Each of the
seventeen Plaintiffs would have to file separate lawsuits against each of the Defendants
infth1ging their coPyrlahts. That could result in as many as 425 separate lawsuits (17 Plaintiffs
each filing 25 lawsuits).
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would impose significant burdens on the judges of this Court (25 lawsuits with 25 motions) and

thus would represent prec~y the kind of inefficient and cumbersome litigation that Rule 20 is

designed to avoid.

Finally, severance now would not provide any additional fairness to Defendants.

Defendants may prefer to litigate together. rather than separately. given the commonality of

issues among them. Severance at this stage denies them that choice. Defendants will. however.

have the opportunity to raise joinder after they have been identified, and this Cour1 will be able

to re-consider the issue at a later date. Indeed, by reserving the question of joinder Wltil a later

stage in the litigation, this Court can resolve the question with the benefit of knowing the

identities and geographic locations of the Defendants and the views of the Defendants

concerning whether the claims should proceed separately or in a single lawsuit.

IV. CONCLUSION

For the foregoing reasons, the Court should grant plaintiffs' Ex Pm-te Motion For Leave

to Take hnmediate Discovery and enter an Order substantially in the fonn of Proposed Order

submitted with that motion.

Ii. ~ (~) f\t.. ~ "'& 65'2..1'1''-Ka;~t.St~ ..=.~.

Florida Bar No. 742937
Trial Counsol
Broad and Cassel
201 South Biscayne Blvd., Suite 3000
Miami, Florida 33131
Telephone: (305) 373-9400
Facsimile: (305) 373-9443

ATTORNEYS FOR PLAINTIFFS
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UNrrED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DMSION

Case No.: 6:04-CV-197.Orl~22DABINTERSCOPE RECORDS. a California
general partnership; CAROLINE
RECORDS, INC., a New York
corporation; CAPITOL RECORDS,
INC., a Delaware corporation;
MA VERlCK RECORDING
COMPANY, a Califomiajoint venture;
WARNER BROS. RECORDS INC., a
Delaware co~tion; LONDON.SIRE
RECORDS INC., a Delaware
co~on; UMO RECORDINGS,
INC., a Delaware co~on; SONY
MUSIC ENTERT:AINMENT INC., a
Dela~ corporation; MOTOWN
RECORD COMPANY, L.P., a California
limited partnerBmp; ARISTA
RECORDS, INC., a Delawal'e
cotporation; FONOVISA, INC., a
California COtporation; BMG MUSIC, a
New York general partnership;
ATLANTIC RECORDING
CORPORATION, a Delaware
~tion; ELEK.TRA
ENTERTAINMENT GROUP INC., a
Delaware ~ration; PRIORITY
RECORDS LLC, a California limited
liability company; and VIRGIN
RECORDS AMERICA, INC., a
California corporation,

Plaintiffs,

v.
DOES 1 - 2'.

~ Defendants,-

£ECONDDECLARATION 011' JONATHAN WlDTEBM!!

I. Jonathan Whitehead, have personal knowledge oCtile factS stated below and, under

penalty of perjury. hereby declare:
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I am Vice President and Counsel for Online Copyright Protection for the1.

Recording Industry Association of America, Inc. ("RIM"). wbeIoe I have been employed for

over 6 years. My office is located at 1330 Connecticut Avenue. N. W.. Washingto~ DC 20036.

2. I p~viously submitted a declaration in support of Plaintiffs' Ex Parte Motion for

Leave to Take Immediate Discovery in this case. I submit this declaration in support of

plaintiffs' Response to this Court's Order to Show Cause.

3. This declaration is based on my persona) knowledge. and if called upon to do so, I

would be prepared to testify to its truth and accuracy,

The Defendantl Use the Same FastTrack Network

4. RIAA members have filed nine so-called "John Doe" lawsuits in United States

District Courts, including the instant case. These nine lawsuits include a total of more than 1000

Doe Defendants, approximately 99% of whom are using the so-called "FastTrack" network to

trade copyrighted works, including all 25 Defendants in 'this case. FastTrack is the largest

current peer-to-peer network.

s. Based on the steps described in paragraph 16 of the declazauon I previously

submitted in dlis case, RIM was able to detennine that each Defendant in this case has offered

hundreds or thousands of copyrighted sound recordings unlawfully on P2P networks. As

described in paragraphs 16 and 17 orb! declaration; RIM has collected a list of the files that

each Doe Defendant in this case has made aYailable to the public. Exhibit 1 to that declaration

contains such lists for three of the Defendants. The same detailed information of the lists of files

that the other Defendants have made a uablc to the public can be provided to this Court, if

necessary.
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Geographic Issues Relating to np Users

As I explained in my previous declaration in this case, much of the \m1awfu16.

distribution of copyrighted sound recordings over the Internet occurs via "peer.to-peer' ("P2Pj

file copying networks. Examples of P2P networks inch:xJe KaZaA. iMesh, Grobter and

OnutellL When a user downloads a file on a P2P network. the user may download the same file

from multiple computers at one time. For example. when a user in New Jersey downloads a file

using a P2P network, he or she may receive parts of the same file, at the same time, ftom

computers in multiple geographica11ocations. e.g.. from a computer in the Ocoraia. a computer

in California, and a computer in Florida.

7. As ~ in my declaration in support ofP1aintiffst Ex Parte Motion for

Lea\t'e to Take Inunediate Discovery in thi.I case, copyright owners cannot know the exact

location of users ~i~ng copyrighted works over P2P networks. They can, however.

identify the Internet Protocol ("1Pj addresses of infringers. An IP address is a 10-digit number f

such as 12.34.25S.2SS. IP addresses are allotted to Internet SelVice Providers ("ISPs") in blocks

or ranges (such 12.34.1.1 to 12.34.255.255). Only the ISP. however. can detennine which

subscriber was usiD& a particular IP address at a given date and time. ISPs have complete control

over the assignntent of IP addresses to subscribers. In addition, there is no requitement that ISPs

assign IP addresses &£COrding to where a subscriber resides.
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I declare under penalty ofperjwy \D1dcr the laws of the United States that the foregoing is

trueandcorroct
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