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Defendants. I

I
ORDER
Before the Court is Plaintiffs’ motion for leave to take expedited discovery [3] in
which Plaintiffs request Court permission to serve limited, immediate discovery on third
party Internet Service Provider (“ISP”) Cox Communications (“Cox”) to determine the true
identities of the Defendants. According to the Complaint, each Defendant used an online
media distribution system to download Plaintiffs’ copyrighted works, distribute copyrighted
works to the public, and/or make copyrighted works available for distribution to others.
Although Plaintiffs do not know the true names of the Defendants, Plaintiffs have identified
cach Defendant by a unique Internet Protocol (“IP”) address assigned to that Defendant on
the date and at the time of the allegedly infringing activity. Through the use of a publicly

available database, Plaintiffs have traced the IP address for each Defendant and determined

that it is Cox.!

I On the same day that they filed this action, Plaintiffs filed a nearly identical complaint
in this district against unidentified defendants who allegedly used Earthlink as their ISP. See
Virgin Records America, Inc., et al. v. Does 1-44, 1:04-CV-0438-CC (N.D. Ga.). Plaintiffs have
recently filed similar cases in other parts of the country as well.
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In their motion, Plaintiffs ask the Court for permission to serve a Rule 45 subpoena
on Cox seeking each Defendant’s true name, address, telephone number, e-mail address, and
Media Access Control address. Plaintiffs state that if the Court grants their motion, they will
serve a subpoena on Cox and give Cox 15 business days to either comply with it or file a
motion to quash. Plaintiffs believe that upon receiving the subpoena, Cox will notify its
subscribers that this information is being sought, thus providing the individual Defendants
with a narrow window of time during which they may move to quash the subpoena.

Public Citizen, the ACLU, and the Electronic Frontier Foundation (collectively
“amici”) have filed a memorandum as amici curiae addressing this motion.” In their
memorandum, amici claim that Plaintiffs have failed to make a showing sufficient to warrant
discovery into the identities of persons who have communicated anonymously over the
Internet, arguing that the First Amendment right to anonymous speech must be protected.
Amici also argue that this case presents significant issues related to personal jurisdiction and

joinder. Finally, amici argue that if the Court allows the discovery, the Court should enlarge

the period of time during which Cox must respond to the subpoena so that the individual
defendants will have a meaningful opportunity to voice their objections, if any, to the

subpoena.

2 Plaintiffs take the position that the Court should deny amici’s motion to file their
memorandum. While the Court is not inclined to follow all the recommendations raised by amici
— at least at this point — the Court nevertheless found amici’s memorandum helpful and
insightful. For that reason, amici’s motion for leave to file their memorandum is granted. See
DelJulio v. Georgia, 127 F. Supp. 2d 1274, 1284 (N.D. Ga. 2001) (noting that there is no rule
governing the filing of an amicus brief in district court and stating that the decision whether to
allow a non-party to participate as an amicus curiae is solely within the broad discretion of the

Court).
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Plaintiffs respond, and the Court agrees, that the issues raised by amici are premature.
As Plaintiffs point out, no party to this action has raised any of the issues addressed in
amici’s memorandum, and it is well established that amici cannot inject issues into a case

which have not been raised by a party. See McCleskey v. Zant, 499 U.S. 467, 523 n.10

(1991). The constitutional as well as the procedural issues identified by amici can be
resolved in the ordinary course of this litigation at the appropriate time.

In order to get this case moving, Defendants must be identified, and Plaintiffs’
request for expedited discovery is reasonably tailored to achieve this goal. The Court agrees
with amici, however, that Cox should be given a slightly longer period during which it may

respond to the subpoenas.

Accordingly, IT IS HEREBY ORDERED THAT:

Plaintiffs may serve immediate discovery on Cox to obtain the identity of
each Doe Defendant by serving a Rule 45 subpoena that seeks information
sufficient to identify each Doe Defendant, including the name, address,
telephone number, e-mail address, and Media Access Control address for

each Defendant.

The disclosure of this information is ordered pursuant to 47 U.S.C.
§ 551(c)(2)(B), which authorizes cable operators to disclose personally
identifiable information when the cable operators are ordered to do so by a

court;

Any information disclosed to Plaintiffs in response to the Rule 45 subpoena
may be used by Plaintiffs solely for the purpose of protecting Plaintiffs’ rights
as set forth in the Complaint;

If and when Cox is served with a subpoena, within five business days thereof,
it shall give notice to the subscribers in question of the subpoena. If Cox
and/or any Defendant wishes to move to quash the subpoena, the party must
do so before the return date of the subpoena, which will be 25 business days
from the date of service;
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If and when Cox is served with a subpoena, Cox shall preserve the
subpoenaed information in question pending resolution of any timely filed
motion to quash; and

Counsel for Plaintiffs shall provide a copy of this Order to Cox along with the
subpoena.
CONCLUSION
For the reasons set forth above, Plaintiffs’ motion for leave to take expedited
discovery [3] is GRANTED. Amici’s motion for leave to file memorandum [5] is
GRANTED.

It is so ORDERED this / day of\March, 2004.

.

Willis B. Hunt, Jr.
Judge, United States District Court




