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the corporate predecessors of StreamCast Networks, Ine,

._J£SLraamCastil#n_Ihe_complainL_allegﬁd_LhéL_DgiﬂndagiﬁLﬂﬁilggﬁhﬁiig —

software contributed to massive infringement of cepyrighted work?%
owned by Plaintiffs. On July 12, 2002, Plaintiffs filed the first
amended complaint, which dropped Consumer Empowerment BV, replaced
StreamCast's corporate predecessors with StreamCast, and also joined a
host of Defendants associated with the Kazaa file-sharing network,
most notably Sharman Networks (“Sharman”).

On April 25, 2003, the Court granted summary judgment for

Defendants StreamCast and Grokster, and denied Plaintiffs’ motions for

summary judgment. Metro-Goldwyn-Maver Studios, Inc. v. Grokster,
Ltd., 259 F. Supp. 24 1029 (C.D. Cal. 2003). Because Plaintiffs
sought primarily injunctive relief, the Court consgidered only the
then-current versions of Defendants’ software, and did not address
Grokster and StreamCast’s alleged liability for past versions of their
software or services. The Ninth Cireuit affirmed the Court’s ruling

in August 2004. Metro-Goldwyn-Mayer Studios, Inc. V. Grokster, Ltd.,

419 F.3d 1005 (9th Cir. 2005). The Supreme Court unanimously reversed

the grant of summary judgment for Grokster and StreamCast in a

decision issued on June 27, 2005. Metro-Goldwyn-Maver Studios, Inc.

v. Grokster, Ltd., 545 U.S. 913 (2005) (hereinafter “Grokster”). The

Supreme Court remanded the case for renewed consideration of
Plaintiffs’ motions for summary judgment. Id. at 2782.

Defendant Grokster settled with Plaintiffs shortly after the
Supreme Court decision. On February 14, 2006, Plaintiffs filed
motions for summary judgment as to the liability of Defendants
StreamCast and Sharman. Defendants filed opposition papers on April

7, 2006, along with motions for a Rule 56(f) econtinuanece. Plaintiffs
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replied on May 1, 2006. After the motions were fully briefed,
_DgiﬁndﬁaL"Sha:man_purpQrLadlxmxﬂachgd_a_ientatixﬁ_sgntlﬁment_agzg;ment_.
with Plaintiffs early in August 2006. StreamCast is now the onlﬁé

remaining Defendant in this action. v

For reasgons discussed below, the Court GRANTS Plaintiffs’ motion

for summayy judgment as to StreamCast’s liability.

II. EVIDENTIARY OBJECTIONS
“A trial court can only consider admissible evidence in ruling on

a motion for summary judgment.” Orr v. Bank of Am., 285 F.3d 764, 773

(9th Cir. 2002). Accordingly, as a threshold matter, the Court needs
to address StreamCast’s evidentiary objections. StreamCast has
objected to nearly all of the voluminous documentary evidence offered
by Plaintiffs, which are contained in Exhibits 14 through 17 of
Plaintiffes’ moving papers. Exhibits 14 and 15 consist of internal
documents produced by StreamCast in discevery, most.of which were
emails sent or received by S8treamCast or its employees, and documents
relating to corporate strategy and objectives. Each email shows on
its faece the date it was sent and received, as well as the names of
the serder and the receiver. Emails comprise a sizeable majority of
the documents offered into evidence. 1In addition, the record contains
standalene documents, which were not attached to emails, such as
pregentation slides, presentation notes, and marketing plans. Exhibit
16 censists of documents produced by KVO Communications, a publie
relations firm hired by Defendant StreamCast. Exhibit 17 consists of
documentsg produced by StreamCast’s primary investor, Timberline

Venture Partners. StreamCast has cbjected te each decument in these

.exhibite on the basis of failure to authenticate and hearsay.
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“The requirement of authentication or identification as a

P,
e

condition precedent to admissibility is satisfied by evidence
sufficient to support a finding that the matter in question is what
its proponent claims.” Fed. R. Bvid. 901{a). “[Tlhe rule reguires
only that the court admit evidence if sufficient proof has been

introduced so that a reasonable juror could find in favor of

authenticity or identification.” United States v. Tank, 200 F.3d 627,
630 (9th Cir. 2000) {internal quotation marks and citations omitted) .
% [Ulnauthenticated documents cannot be considered in a motion for
summary judgment.” Orr, 285 F.3d at 773.

Authentication can be accemplished by judicial admission, such as
stipulation or production of the items at issue in respense to a

discovery request. Wright & Gold, 31 Federal Practice & Procedure:

Evidence § 7105, at 35. 1In Maljack Productions., Inc. v. GoodTimes

Home Video Corp., 81 F.3d 881, 889 n.12 (9th Cir. 1996), the Ninth

Circuit ruled that the authentication requirement was satisfied where
the documents at issue, many of which were printed on the plaintiff’s
letterhead, were produced in discovery by the plaintiff and offered

into evidence by the defendant. Similarly, in In re Homestore.com,

Tnc. Securities Litigation, 347 F. Supp. 2d 769, 781 (€C.D. Cal. 2004),

the eourt held that the authentiecation requirement was met because the
documents in question were produced during discovery and were offered

by the party opponment. See alse Snyder V. Whitaker Corp., 839 F.2d

1085, 1089 (5th Cir. 1988) (holding notes were authenticated when the
party resisting admissibility produced them in discovery and admitted

that the auther was its employee.) In the present case, all of the
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discovery._ This_constitutes sufficient circumstanti Lo &
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reasonable jury to find the documents authentic.

U

StreamCast argues that the judicial admission rule does not’

.‘

apply to a document produced in discovery when the party that produced
the document contests its authenticity. For this proposition,
StreamCast relies solely on language in Maljack indicating that the
plaintiff there “did not contest” the authenticity of the challenged
documents. 81 F.3d at 889 n.12. However, the plaintiff in Maljack
did dispute authenticity in the sense that it mounted an evidentiary
objection on the ground of failure to authenticate. What the Ninth
Circuit meant was that the plaintiff did not specifically deny the
authenticity of the documents, in additien to alleging that the party
offering the evidence failed to properly authenticate. StreamCast is
in the same position. StreamCast has only alleged that Plaintiffs
have not properly authenticated the documents in Exhibits 14 and 15.
StreamCast has not contended that the documents are not what
Plaintiffs purport them to be. That would be a hard argument to make,
of course, because StreamCast produced them. The result here should
be no different from that in Maljack.

Exhibits 16 and 17, on the other hand, were not produced by
StreamCast in discovery but by its public relations firm, KVO
Communications, and its primary venture capital investor, Timberline

Venture Partners. In Homestore.com, the court ruled that documents

produced by the defendant corporation’s auditor were deemed
authenticated by virtue of production in discovery when offered
against the corporatien’s CEO. 347 F. Supp. 24 at 781. It could be

argued that Homestore.com is distinguishable because the auditor was a
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Timberline are ce-defendants with_snxﬁﬁmCaSL¢__HQweMer+_Lhe_ques§§Qn~*&”

ultimately remains whether production in discovery is sufficientﬁfor a

|

e
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reasonable jury to find the document authentic. Since KVO and
Timberline were StreamCast’s business partners and their interests are
not adverse to StreamCast’s, there is no reason to doubt the
authenticity of documents they produced. Thus, a reasonable jury can

find Exhibits 16 and 17 to be authentic.

B. Hearsay

StreamCast also objects to Exhibits 14 through 17 on hearsay
grounds. Hearsay is an out-of-court statement “offered in evidence to
prove the truth of the matter asserted.” Fed. R. Evid. 801 (c).
Hearsay is generally not admissible unless it meets the definition of
non-hearsay set forth in Rule 801(d), or falls under an hearsay
exception set forth in Rule 803 or 804. See Fed. R. Evid. 801(d), 803
& 804. For convenience, most of the documents comprising Exhibits 14
through 17 can be divided into three categories: (1} emails, including
attachments, sent by StreamCast or individual StreamCast agents; (2)
emails, including attachments, sent to StreamCast or its agents by
third parties, including users and business associates; (3) documents,
not attached to emails, that contain business or marketing plans and
meeting notes.

First, uynder Rule 801(d) (2) (D), “a statement made by the party's
agent or servant concerning a matter within the scope of the agency or
employment, made during the existence of the relationship,” is non-
hearsay. Fed. R. Evid. 801(d) (2) (D). Plaintiffs contend that emails

sent by StreamCast agents are admissible as vicarious admissions by a
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party’s agents under Rule 801(d) (2) (D). The rule “"requires the
)

_preffering party to lay a foundation to show that an etherwise Y

-

excludable statement relates to a matter within the scope of the?

agent’'s employment.” Brenemen v. Kennecott Corp., 799 F.2d 470}“473

(9th Cir. 1986). “Whem a court is evaluvating whether such a
foundation has beern established, '[tlhe contents of the statement
shall be considered but are not alone sufficient to establish .

the ageney or employment relationship and scope thereof.’” BSea-Land

Service, Ine. v. Lozen Int’l, LIC, 285 F.3d 808, 821 (9th Cir. 2002)

(queting Fed. R. Evid, 801(d)(2)). 1If content created by individuals
other than the creator of an email is incorporated inte the email, the
incorporated content is also admissible non-hearsay under Rule
801(d) (2) (B). Sea-Land, 285 F.3d at 821; gee also Fed. R. Evid.

801 (d) (2) (B) (*a statement eof which the party has manifested an
adoption” is not hearsay.)

In the instant case, a large part of the evidence consists of
emailg by StreamCast CEO Michael Weiss, chairman Steven Griffin, chief
technology officer Darrell Smith, directer Bill Kallman, vice
president for marketing Trey Bewles, network operations manager Derek
Anderson, and software engineer Paul Panetti. StreamCast admits that
these individuals served as its eorporate officers or employees during
the relevant time period. Another StreamCast employee, Jody Pace, was
identified by Griffin’s deposition testimony., (Fabrizio Decl. Ex. 1
at 74.) Thug, emails sent by these individuals are all admissible
non-hearsay under Rule 801(d) (2) (D). To the extent other content is
incorporated into these emails, and to the extent the StreamCast agent

expresses approval thereof, the incorporated centent is admissible as

vicarioup adoptions. See Fed. R. Evid. 8031(d}(2) (B). The record also
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centains a number of emails frem Margaux Schaffer, a graphic design
_professional. StreamCast admits that Schaffer performed work ﬁéé
StreamCaszt during the relevant period, but argues that Schafferﬁ%
emails do not fall within the ambit of Rule 801(d) (2) (D) because she
wag an independent contractor rather than an employee. However, a
statement is admissible under Rule 801(d) (2) (D) so long as it is made
by an agent within the scope of agency, regardless of the precise
contractual relationship between the agent and the party against whom
the evidence ig offered. Fed. R. Evid. 801(d) (2) (D). The record
clearly indicates that Schaffer was an agent of StreamCast. Weiss
included Schaffer in an email he sent to the StreamCast “Team” on the
company's business progress; the four other recipients were core
employees such as Smith and Griffin. (Fabrizio Decl. Ex. 14 at 679.)
In another email, Weiss directed Schaffer to work on graphic icons for

StreamCast software. (Fabrizio Decl. Ex. 14 at 683.) Schaffer, in

turn, sent several emails to Smith and Weiss with proposed designs and

art woerk for StreamCast. (See, e.g., Fabrizio Decl. Ex. 14 at 610,
612, 614, 660.) Regardless of her precise contractual status,

Schaffer’s responsibilities were comparable to that of an in-house
graphic designer. In fact, a PowerPoint presentation sent by Schaffer
to Smith described her as StreamCast’s art director. (Fabrizie Decl.
Ex. 14 at 620.) Accordingly, the Court finds that Schaffer to be a
StreamCast agent for purposes of Rule 801(d) (2) (D), and that all of
her statements are admissible noen-hearsay.

Lastly, StreamCast admits that info@musiccity.com ig one of its
corporate email addresses. All emails sent from that address are thus

admissible non-hearsay as admission by the party opponent under Rule

801(d) (2}.
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several emails sent to info@musiccity.com by users that discussg%
their use of StreamCast’s Morpheus software to infringe Plaintif%g’
copyrights, and sought teehnical assistance to play back music files
downleaded though Morpheus. StreamCast seeks to exclude these emails
as hearsay. Plaintiffs rejoin that the emails are not hearsay because
they are not offered for the truth of the matter stated, such as
whether StreamCast was a great service as some users claimed or
whether the users experienced technical problems. Rather, they are
offered to establish StreamCast’s knowledge and state of mind as to
the activities of Morpheus users. The Court agrees, and finds these
emails to be non-hearsay. Likewise, emails received by StreamCast
agents - Weisg, Smith, Griffin, Panetti, Schaffer, Bowles, and
Anderson - are all admissible to show knowledge and state of mind,
even if the emails were not created by StreamCast agents and thus do
not qualify as vicarious admissions under Rule 801 (d} (2) (D}.

Third, Plaintiffs have proffered numerous documents, produced by
StreamCast, that appear to be business plans and PowerPoint
presentations., These documents are not attached te emails.
StreamCast objects to them on hearsay grounds. Documents that bear
StreamCast’s trade names, logos, and trademarks are statements by
StreamCast itself, and are admissible as admissions by a party-
oppenent under Rule 801(d) (2), or alternatively as non-hearsay to show

StreamCast’s state of mind. These include, but are not limited to,

PowerPoint presentations (See, e.q., Fabrizio Decl. Ex. 14 at 717-39,
745-827; Ex. 15 at 1057-72) and business plans (8ee, e.q., Fabrizijo

Decl. Ex. 14 at 937-50; Ex. 15 at 104%-56, 1073-1132). Other




documents not bearing StreamCast but were created by StreamCast

2| _employees are admissible as vicarious admissions undex Rule {g

3| 801(d) (2) (D). For example, Griffin has in deposition reeognized?%ne
4| of the doeuments as the text of a speech Weiss gave. (Fabrizio Bgel.
5| Ex, 14 at 742-43; Baker Decl. Ex. 5 at 1296-98). Since Weiss was

6| StreamCast’'s CEO, any statement he made is admissible under Rule

7| 801(d} (2) (D).

8 These doecuments, which are admissible for the reasons discussed
9} abeve, form the factual basis for the discussion to follow.

10

11| III. FACTUAL BACKGROUND

12 In mid-2000, StreamCast - them known as MusicCity - wés a

13 | company on the ropes.' A fledgling Internet startup, it had yet to
14| find a viable business model. With ne revenue stream, StreamCast was
15| on track to exhaust its funds in early 2001. (Weiss Decl. at 7;

16 | Fabrizie Decl, Ex. 1 (“Griffin Depo.”) at 100-01.) The company

17| initially hoped to create personalized online radie statiens, and

18 | approeached the major music labels to discuss pessible licensing deals,
19 | but no agreements resulted. Unable to launch the radic business that
20 | was its original raison d’etre, StreamCast had to either find a new
21 | business plan or shut down. Darrell Smith, StreamCast’s chief

22 | technelogy officer, proposed developing a software product that would
23 | help Internet users multitask. A typical Internet user kept several
24 | specialized software programs open simultaneously in order to access
25| different fumctions such as chat, email, online news, and music and
26

271 For consistency and simplicity, the Court will use

2g | "StreamCast” to refer to the company for all relevant time

periods.

10
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graphical user interface. Users would no longer have to turn tﬁ}
different software programs when switching from chat to ewmail, gér
instance; the application will “morph” automatically to suit the
user's needs. Revenue would be generated from advertising displayed
in the Morpheus Toolbar interface. The company would also collect
fees for third party services, such as internet telephony, provided
through the application. In October 2000, Smith presented the
Morpheus Toolbar proposal to StreamCast’s board of directors. The
board authorized the project to go forward, but stipulated that
management must secure project funding from new investors. Potential
new investors appreoached by StreamCast expressed concern about
StreamCast’s ability to distribute and promote Morpheus Toolbar.

To solve the distribution problem, Smith suggested ‘launching a
file-sharing network to build up StreamCast’s MusicCity brand and
create a potential user base for Morpheus Toolbar. The network would
be compatible with the Napster file-sharing network, then among the
largest in the world, and be positioned to attract Napster users.
Napster had attracted considerable notoriety as a service that enabled
computer users to obtain copyrighted material for free through direct

peer-to-peer file-sharing. See A&M Records, Inc. v. Napster, Inc.,

239 F.3d 1004 (9th Cir. 2001). Building the network would not entail
significant new expenditures. StreamCast had already purchased server
computers for its stillborn online radio operation. The servers would
be deployed with OpenNap, an open-source, free, and Napster-compatible
server application designed to facilitate peer-to-peer file-sharing.

StreamCast’s OpenNap network functioned in nearly the exact same way

11
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as Napster’s. Each user maintained on her client computer a directory

2| of files to be shared. The OpenNap server extracted the names e'rff

those files and compiled them intc a search index. A user coulq%
search for a particular file name - perhaps a sound recording -(gy
sending a request to the server-side index. If the index identified
matching files, the server would communicate the Internet address of
the file host to the requesting user, who could then download the
desired file directly from the host. (Fabrizio Ex. 2 (“Smith Dep.”)
at 132-37.) Importantly, users could use their existing Napster or
other Napster-compatible client software to cennect to the MugicCity
servers. StreamCast did not have to develop new client software
programs, and the users did not have to install them. Because
Napster's file-sharing network was large, Napster users constituted an
attractive audience for the Morpheus Toolbar. This was particularly
so in light of Napster’'s legal troubles. ©On July 26, 2000, a federal
district court entered a preliminary injunction against Napster for
céntributory copyright imfringement; although the injunction was
temporarily stayed pending appeal, the legal uncertainty surrounding
Napster meant that its users were ripe for the picking by alternative
file-sharing networks. See A&M Records, 239 F.3d at 1011.
StreamCast’s file-sharing network was launched on January 3,
2001, under the MusicCity brand and using OpenNap technology. To
attract users to its servers, StreamCast agents went into online
chatrooms to spread the word that a new set of OpenNap servers were

available.? (Smith Depo. Ex. 2 at 237-38.) StreamCast was also listed

2 StreamCast’s two primary witnesses, current CEQO Michael

Weiss and board member William Kallman, have testified that they
were not aware of any such promotional efforts in online

chatrooms. However, there is no evidence that specifically

12
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on Napigator, a third-party online directory of OpenNap-compatible

i

| servers. Soon_StreamCast was successful beyond its imaginatien.UCEQ

Michael Weiss detailed the company’'s rapid progress in an upbeatg%mail
on January 5, 2001: ¥
We went online on Wednesday meorning (1/3/01) with 4
gervers that could be accessed through the napigator.com
webgite. By meoon we had 315 smultaneous [siec] users sharing
55,000 MP3 files within the network. By 2:00 pm the
following day (Thursday), we added a 5th server and our
traffic jumped to 639 simultaneous users sharing 175,000 MP3
files. We then brought 5 more servers on line and had 1501
simultaneous users sharing 316,000 MP3 files by Thursday

evening. This would have represented approximately 12,000

unique users for Thursday.

We have put this network im place so that when Napster
pulls the plug on their free service (or if the Court orders
them to shut down prior te that), we will be positioened to
capture the flood of their 32 million users that will be
actively lecking for am altermative. Napster might easily
loose [sic] over half eof their user base and we could be in
a position to pick up a majority of them. It is not
inconceivable that our user numbers could jump 1000%+...and

this could very easily happen within the next six days.

contradicts Smith’s testimeny regarding prometien in chatrooms.
Defendant also claime that Smith’'s testimony is refuted by
Griffin's denial that StreamCast depleyed a chatroom promotion
strategy for the launch of Morpheus/Fastrack in April 2001.

{(Baker Decl. Ex. 5 at 1285-86.) Defendant appears te have
confused Morpheus/Fastrack with OpenNap.

13
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brand) to be able to capture email addresses of our initials
(4

IR

target market so we could promote our StreamCast Morpheus

interface to them and quickly capture a significant user

base way ahead of our projections and without counting on

third party companies.

Since we have experienced this dramatic growth within

just a few daysg, I have directed our staff te quickly deploy

a new MusicCity.com website that focuses on our OpenNap

Alternative Network. . . . Once the site is up, we have a

plan to give us some quick notoriety in the media (and at

the expense of Napster Inc.)

(Fabrizio Decl. Ex. 14 at 677-78.) ©On January 18, 2001, Weiss further
announced by email:

We just hit a new all time high with our 10 servers:

72,283 users sharing 15,006,322 files.

The chat rooms went wild once we crossed the 70,000 user plateau.

We have commandeered nearly 35% of all the alternative Napster

users.

(Fabrizio Decl. Ex. 14 at 681.)

StreamCast began to develop promotional materials that explicitly
presented MusicCity as an alternative to Napster. Beset by
litigation, Napster was apparently developing plans to license music
from record labels and charging users accordingly. StreamCast
positioned itself as a Napster alternative where users could continue
to download copyrighted music for free. In an email dated January 6,

2001, art director Margaux Schaffer suggested an advertisement that

14
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then asked: “Napster Inc. has announced that it will soon begin %

Bl

charging you a fee. That’s if the courts don’t order it shut down
first. What will you do to get around it?” (Id.) The record dces
net indicate whether this particular advertisement was ever publicly
distributed.

1t is undisputed that StreamCast did deploy online banner

advertisements, featuring the MusicCity logo, that asked: “When the
lights went off at Napster . . . where did the users go?” (Griffin
Depo. at 105; gee alsg Smith Depo. at 138; Fabrizio Decl. Ex. 14 at
613.) StreamCast ran the ad on the third party c¢lient software that
were used to access the MusicCity CpenNap servers, and timed the ads
to coineide with technical problems at Napster. (Smith Depo. at 239.)
As Smith testified:

A: Because every time you had a disgruntled Napster user, by
running the advertising and the way the advertising was
gpoofing and poking jest at Napster, it was bagically
telling the users, hey, you’'re going to get a better
experience if you come to MusicCity.coem.

Q: And what was the objective of StreamCast’s marketing and
promotional efforts?

A: At the time, it was to increase the number of users by
increasing the amount of file sharing, because the more
files that were physically available, the more users would
come.,

(Smith Depo. at 239-40.) Then-chairman Steve Griffin also explained

that StreamCast’s cbjective was to “increase the number of users by

15






