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the corporate predecessors of StreamCast Networks, Ine,

._J£SLraamCastil#n_Ihe_complainL_allegﬁd_LhéL_DgiﬂndagiﬁLﬂﬁilggﬁhﬁiig —

software contributed to massive infringement of cepyrighted work?%
owned by Plaintiffs. On July 12, 2002, Plaintiffs filed the first
amended complaint, which dropped Consumer Empowerment BV, replaced
StreamCast's corporate predecessors with StreamCast, and also joined a
host of Defendants associated with the Kazaa file-sharing network,
most notably Sharman Networks (“Sharman”).

On April 25, 2003, the Court granted summary judgment for

Defendants StreamCast and Grokster, and denied Plaintiffs’ motions for

summary judgment. Metro-Goldwyn-Maver Studios, Inc. v. Grokster,
Ltd., 259 F. Supp. 24 1029 (C.D. Cal. 2003). Because Plaintiffs
sought primarily injunctive relief, the Court consgidered only the
then-current versions of Defendants’ software, and did not address
Grokster and StreamCast’s alleged liability for past versions of their
software or services. The Ninth Cireuit affirmed the Court’s ruling

in August 2004. Metro-Goldwyn-Mayer Studios, Inc. V. Grokster, Ltd.,

419 F.3d 1005 (9th Cir. 2005). The Supreme Court unanimously reversed

the grant of summary judgment for Grokster and StreamCast in a

decision issued on June 27, 2005. Metro-Goldwyn-Maver Studios, Inc.

v. Grokster, Ltd., 545 U.S. 913 (2005) (hereinafter “Grokster”). The

Supreme Court remanded the case for renewed consideration of
Plaintiffs’ motions for summary judgment. Id. at 2782.

Defendant Grokster settled with Plaintiffs shortly after the
Supreme Court decision. On February 14, 2006, Plaintiffs filed
motions for summary judgment as to the liability of Defendants
StreamCast and Sharman. Defendants filed opposition papers on April

7, 2006, along with motions for a Rule 56(f) econtinuanece. Plaintiffs
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replied on May 1, 2006. After the motions were fully briefed,
_DgiﬁndﬁaL"Sha:man_purpQrLadlxmxﬂachgd_a_ientatixﬁ_sgntlﬁment_agzg;ment_.
with Plaintiffs early in August 2006. StreamCast is now the onlﬁé

remaining Defendant in this action. v

For reasgons discussed below, the Court GRANTS Plaintiffs’ motion

for summayy judgment as to StreamCast’s liability.

II. EVIDENTIARY OBJECTIONS
“A trial court can only consider admissible evidence in ruling on

a motion for summary judgment.” Orr v. Bank of Am., 285 F.3d 764, 773

(9th Cir. 2002). Accordingly, as a threshold matter, the Court needs
to address StreamCast’s evidentiary objections. StreamCast has
objected to nearly all of the voluminous documentary evidence offered
by Plaintiffs, which are contained in Exhibits 14 through 17 of
Plaintiffes’ moving papers. Exhibits 14 and 15 consist of internal
documents produced by StreamCast in discevery, most.of which were
emails sent or received by S8treamCast or its employees, and documents
relating to corporate strategy and objectives. Each email shows on
its faece the date it was sent and received, as well as the names of
the serder and the receiver. Emails comprise a sizeable majority of
the documents offered into evidence. 1In addition, the record contains
standalene documents, which were not attached to emails, such as
pregentation slides, presentation notes, and marketing plans. Exhibit
16 censists of documents produced by KVO Communications, a publie
relations firm hired by Defendant StreamCast. Exhibit 17 consists of
documentsg produced by StreamCast’s primary investor, Timberline

Venture Partners. StreamCast has cbjected te each decument in these

.exhibite on the basis of failure to authenticate and hearsay.
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“The requirement of authentication or identification as a

P,
e

condition precedent to admissibility is satisfied by evidence
sufficient to support a finding that the matter in question is what
its proponent claims.” Fed. R. Bvid. 901{a). “[Tlhe rule reguires
only that the court admit evidence if sufficient proof has been

introduced so that a reasonable juror could find in favor of

authenticity or identification.” United States v. Tank, 200 F.3d 627,
630 (9th Cir. 2000) {internal quotation marks and citations omitted) .
% [Ulnauthenticated documents cannot be considered in a motion for
summary judgment.” Orr, 285 F.3d at 773.

Authentication can be accemplished by judicial admission, such as
stipulation or production of the items at issue in respense to a

discovery request. Wright & Gold, 31 Federal Practice & Procedure:

Evidence § 7105, at 35. 1In Maljack Productions., Inc. v. GoodTimes

Home Video Corp., 81 F.3d 881, 889 n.12 (9th Cir. 1996), the Ninth

Circuit ruled that the authentication requirement was satisfied where
the documents at issue, many of which were printed on the plaintiff’s
letterhead, were produced in discovery by the plaintiff and offered

into evidence by the defendant. Similarly, in In re Homestore.com,

Tnc. Securities Litigation, 347 F. Supp. 2d 769, 781 (€C.D. Cal. 2004),

the eourt held that the authentiecation requirement was met because the
documents in question were produced during discovery and were offered

by the party opponment. See alse Snyder V. Whitaker Corp., 839 F.2d

1085, 1089 (5th Cir. 1988) (holding notes were authenticated when the
party resisting admissibility produced them in discovery and admitted

that the auther was its employee.) In the present case, all of the
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discovery._ This_constitutes sufficient circumstanti Lo &
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reasonable jury to find the documents authentic.

U

StreamCast argues that the judicial admission rule does not’

.‘

apply to a document produced in discovery when the party that produced
the document contests its authenticity. For this proposition,
StreamCast relies solely on language in Maljack indicating that the
plaintiff there “did not contest” the authenticity of the challenged
documents. 81 F.3d at 889 n.12. However, the plaintiff in Maljack
did dispute authenticity in the sense that it mounted an evidentiary
objection on the ground of failure to authenticate. What the Ninth
Circuit meant was that the plaintiff did not specifically deny the
authenticity of the documents, in additien to alleging that the party
offering the evidence failed to properly authenticate. StreamCast is
in the same position. StreamCast has only alleged that Plaintiffs
have not properly authenticated the documents in Exhibits 14 and 15.
StreamCast has not contended that the documents are not what
Plaintiffs purport them to be. That would be a hard argument to make,
of course, because StreamCast produced them. The result here should
be no different from that in Maljack.

Exhibits 16 and 17, on the other hand, were not produced by
StreamCast in discovery but by its public relations firm, KVO
Communications, and its primary venture capital investor, Timberline

Venture Partners. In Homestore.com, the court ruled that documents

produced by the defendant corporation’s auditor were deemed
authenticated by virtue of production in discovery when offered
against the corporatien’s CEO. 347 F. Supp. 24 at 781. It could be

argued that Homestore.com is distinguishable because the auditor was a
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Timberline are ce-defendants with_snxﬁﬁmCaSL¢__HQweMer+_Lhe_ques§§Qn~*&”

ultimately remains whether production in discovery is sufficientﬁfor a

|

e
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reasonable jury to find the document authentic. Since KVO and
Timberline were StreamCast’s business partners and their interests are
not adverse to StreamCast’s, there is no reason to doubt the
authenticity of documents they produced. Thus, a reasonable jury can

find Exhibits 16 and 17 to be authentic.

B. Hearsay

StreamCast also objects to Exhibits 14 through 17 on hearsay
grounds. Hearsay is an out-of-court statement “offered in evidence to
prove the truth of the matter asserted.” Fed. R. Evid. 801 (c).
Hearsay is generally not admissible unless it meets the definition of
non-hearsay set forth in Rule 801(d), or falls under an hearsay
exception set forth in Rule 803 or 804. See Fed. R. Evid. 801(d), 803
& 804. For convenience, most of the documents comprising Exhibits 14
through 17 can be divided into three categories: (1} emails, including
attachments, sent by StreamCast or individual StreamCast agents; (2)
emails, including attachments, sent to StreamCast or its agents by
third parties, including users and business associates; (3) documents,
not attached to emails, that contain business or marketing plans and
meeting notes.

First, uynder Rule 801(d) (2) (D), “a statement made by the party's
agent or servant concerning a matter within the scope of the agency or
employment, made during the existence of the relationship,” is non-
hearsay. Fed. R. Evid. 801(d) (2) (D). Plaintiffs contend that emails

sent by StreamCast agents are admissible as vicarious admissions by a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

party’s agents under Rule 801(d) (2) (D). The rule “"requires the
)

_preffering party to lay a foundation to show that an etherwise Y

-

excludable statement relates to a matter within the scope of the?

agent’'s employment.” Brenemen v. Kennecott Corp., 799 F.2d 470}“473

(9th Cir. 1986). “Whem a court is evaluvating whether such a
foundation has beern established, '[tlhe contents of the statement
shall be considered but are not alone sufficient to establish .

the ageney or employment relationship and scope thereof.’” BSea-Land

Service, Ine. v. Lozen Int’l, LIC, 285 F.3d 808, 821 (9th Cir. 2002)

(queting Fed. R. Evid, 801(d)(2)). 1If content created by individuals
other than the creator of an email is incorporated inte the email, the
incorporated content is also admissible non-hearsay under Rule
801(d) (2) (B). Sea-Land, 285 F.3d at 821; gee also Fed. R. Evid.

801 (d) (2) (B) (*a statement eof which the party has manifested an
adoption” is not hearsay.)

In the instant case, a large part of the evidence consists of
emailg by StreamCast CEO Michael Weiss, chairman Steven Griffin, chief
technology officer Darrell Smith, directer Bill Kallman, vice
president for marketing Trey Bewles, network operations manager Derek
Anderson, and software engineer Paul Panetti. StreamCast admits that
these individuals served as its eorporate officers or employees during
the relevant time period. Another StreamCast employee, Jody Pace, was
identified by Griffin’s deposition testimony., (Fabrizio Decl. Ex. 1
at 74.) Thug, emails sent by these individuals are all admissible
non-hearsay under Rule 801(d) (2) (D). To the extent other content is
incorporated into these emails, and to the extent the StreamCast agent

expresses approval thereof, the incorporated centent is admissible as

vicarioup adoptions. See Fed. R. Evid. 8031(d}(2) (B). The record also
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centains a number of emails frem Margaux Schaffer, a graphic design
_professional. StreamCast admits that Schaffer performed work ﬁéé
StreamCaszt during the relevant period, but argues that Schafferﬁ%
emails do not fall within the ambit of Rule 801(d) (2) (D) because she
wag an independent contractor rather than an employee. However, a
statement is admissible under Rule 801(d) (2) (D) so long as it is made
by an agent within the scope of agency, regardless of the precise
contractual relationship between the agent and the party against whom
the evidence ig offered. Fed. R. Evid. 801(d) (2) (D). The record
clearly indicates that Schaffer was an agent of StreamCast. Weiss
included Schaffer in an email he sent to the StreamCast “Team” on the
company's business progress; the four other recipients were core
employees such as Smith and Griffin. (Fabrizio Decl. Ex. 14 at 679.)
In another email, Weiss directed Schaffer to work on graphic icons for

StreamCast software. (Fabrizio Decl. Ex. 14 at 683.) Schaffer, in

turn, sent several emails to Smith and Weiss with proposed designs and

art woerk for StreamCast. (See, e.g., Fabrizio Decl. Ex. 14 at 610,
612, 614, 660.) Regardless of her precise contractual status,

Schaffer’s responsibilities were comparable to that of an in-house
graphic designer. In fact, a PowerPoint presentation sent by Schaffer
to Smith described her as StreamCast’s art director. (Fabrizie Decl.
Ex. 14 at 620.) Accordingly, the Court finds that Schaffer to be a
StreamCast agent for purposes of Rule 801(d) (2) (D), and that all of
her statements are admissible noen-hearsay.

Lastly, StreamCast admits that info@musiccity.com ig one of its
corporate email addresses. All emails sent from that address are thus

admissible non-hearsay as admission by the party opponent under Rule

801(d) (2}.
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several emails sent to info@musiccity.com by users that discussg%
their use of StreamCast’s Morpheus software to infringe Plaintif%g’
copyrights, and sought teehnical assistance to play back music files
downleaded though Morpheus. StreamCast seeks to exclude these emails
as hearsay. Plaintiffs rejoin that the emails are not hearsay because
they are not offered for the truth of the matter stated, such as
whether StreamCast was a great service as some users claimed or
whether the users experienced technical problems. Rather, they are
offered to establish StreamCast’s knowledge and state of mind as to
the activities of Morpheus users. The Court agrees, and finds these
emails to be non-hearsay. Likewise, emails received by StreamCast
agents - Weisg, Smith, Griffin, Panetti, Schaffer, Bowles, and
Anderson - are all admissible to show knowledge and state of mind,
even if the emails were not created by StreamCast agents and thus do
not qualify as vicarious admissions under Rule 801 (d} (2) (D}.

Third, Plaintiffs have proffered numerous documents, produced by
StreamCast, that appear to be business plans and PowerPoint
presentations., These documents are not attached te emails.
StreamCast objects to them on hearsay grounds. Documents that bear
StreamCast’s trade names, logos, and trademarks are statements by
StreamCast itself, and are admissible as admissions by a party-
oppenent under Rule 801(d) (2), or alternatively as non-hearsay to show

StreamCast’s state of mind. These include, but are not limited to,

PowerPoint presentations (See, e.q., Fabrizio Decl. Ex. 14 at 717-39,
745-827; Ex. 15 at 1057-72) and business plans (8ee, e.q., Fabrizijo

Decl. Ex. 14 at 937-50; Ex. 15 at 104%-56, 1073-1132). Other




documents not bearing StreamCast but were created by StreamCast

2| _employees are admissible as vicarious admissions undex Rule {g

3| 801(d) (2) (D). For example, Griffin has in deposition reeognized?%ne
4| of the doeuments as the text of a speech Weiss gave. (Fabrizio Bgel.
5| Ex, 14 at 742-43; Baker Decl. Ex. 5 at 1296-98). Since Weiss was

6| StreamCast’'s CEO, any statement he made is admissible under Rule

7| 801(d} (2) (D).

8 These doecuments, which are admissible for the reasons discussed
9} abeve, form the factual basis for the discussion to follow.

10

11| III. FACTUAL BACKGROUND

12 In mid-2000, StreamCast - them known as MusicCity - wés a

13 | company on the ropes.' A fledgling Internet startup, it had yet to
14| find a viable business model. With ne revenue stream, StreamCast was
15| on track to exhaust its funds in early 2001. (Weiss Decl. at 7;

16 | Fabrizie Decl, Ex. 1 (“Griffin Depo.”) at 100-01.) The company

17| initially hoped to create personalized online radie statiens, and

18 | approeached the major music labels to discuss pessible licensing deals,
19 | but no agreements resulted. Unable to launch the radic business that
20 | was its original raison d’etre, StreamCast had to either find a new
21 | business plan or shut down. Darrell Smith, StreamCast’s chief

22 | technelogy officer, proposed developing a software product that would
23 | help Internet users multitask. A typical Internet user kept several
24 | specialized software programs open simultaneously in order to access
25| different fumctions such as chat, email, online news, and music and
26

271 For consistency and simplicity, the Court will use

2g | "StreamCast” to refer to the company for all relevant time

periods.

10
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graphical user interface. Users would no longer have to turn tﬁ}
different software programs when switching from chat to ewmail, gér
instance; the application will “morph” automatically to suit the
user's needs. Revenue would be generated from advertising displayed
in the Morpheus Toolbar interface. The company would also collect
fees for third party services, such as internet telephony, provided
through the application. In October 2000, Smith presented the
Morpheus Toolbar proposal to StreamCast’s board of directors. The
board authorized the project to go forward, but stipulated that
management must secure project funding from new investors. Potential
new investors appreoached by StreamCast expressed concern about
StreamCast’s ability to distribute and promote Morpheus Toolbar.

To solve the distribution problem, Smith suggested ‘launching a
file-sharing network to build up StreamCast’s MusicCity brand and
create a potential user base for Morpheus Toolbar. The network would
be compatible with the Napster file-sharing network, then among the
largest in the world, and be positioned to attract Napster users.
Napster had attracted considerable notoriety as a service that enabled
computer users to obtain copyrighted material for free through direct

peer-to-peer file-sharing. See A&M Records, Inc. v. Napster, Inc.,

239 F.3d 1004 (9th Cir. 2001). Building the network would not entail
significant new expenditures. StreamCast had already purchased server
computers for its stillborn online radio operation. The servers would
be deployed with OpenNap, an open-source, free, and Napster-compatible
server application designed to facilitate peer-to-peer file-sharing.

StreamCast’s OpenNap network functioned in nearly the exact same way

11
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as Napster’s. Each user maintained on her client computer a directory

2| of files to be shared. The OpenNap server extracted the names e'rff

those files and compiled them intc a search index. A user coulq%
search for a particular file name - perhaps a sound recording -(gy
sending a request to the server-side index. If the index identified
matching files, the server would communicate the Internet address of
the file host to the requesting user, who could then download the
desired file directly from the host. (Fabrizio Ex. 2 (“Smith Dep.”)
at 132-37.) Importantly, users could use their existing Napster or
other Napster-compatible client software to cennect to the MugicCity
servers. StreamCast did not have to develop new client software
programs, and the users did not have to install them. Because
Napster's file-sharing network was large, Napster users constituted an
attractive audience for the Morpheus Toolbar. This was particularly
so in light of Napster’'s legal troubles. ©On July 26, 2000, a federal
district court entered a preliminary injunction against Napster for
céntributory copyright imfringement; although the injunction was
temporarily stayed pending appeal, the legal uncertainty surrounding
Napster meant that its users were ripe for the picking by alternative
file-sharing networks. See A&M Records, 239 F.3d at 1011.
StreamCast’s file-sharing network was launched on January 3,
2001, under the MusicCity brand and using OpenNap technology. To
attract users to its servers, StreamCast agents went into online
chatrooms to spread the word that a new set of OpenNap servers were

available.? (Smith Depo. Ex. 2 at 237-38.) StreamCast was also listed

2 StreamCast’s two primary witnesses, current CEQO Michael

Weiss and board member William Kallman, have testified that they
were not aware of any such promotional efforts in online

chatrooms. However, there is no evidence that specifically

12
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on Napigator, a third-party online directory of OpenNap-compatible

i

| servers. Soon_StreamCast was successful beyond its imaginatien.UCEQ

Michael Weiss detailed the company’'s rapid progress in an upbeatg%mail
on January 5, 2001: ¥
We went online on Wednesday meorning (1/3/01) with 4
gervers that could be accessed through the napigator.com
webgite. By meoon we had 315 smultaneous [siec] users sharing
55,000 MP3 files within the network. By 2:00 pm the
following day (Thursday), we added a 5th server and our
traffic jumped to 639 simultaneous users sharing 175,000 MP3
files. We then brought 5 more servers on line and had 1501
simultaneous users sharing 316,000 MP3 files by Thursday

evening. This would have represented approximately 12,000

unique users for Thursday.

We have put this network im place so that when Napster
pulls the plug on their free service (or if the Court orders
them to shut down prior te that), we will be positioened to
capture the flood of their 32 million users that will be
actively lecking for am altermative. Napster might easily
loose [sic] over half eof their user base and we could be in
a position to pick up a majority of them. It is not
inconceivable that our user numbers could jump 1000%+...and

this could very easily happen within the next six days.

contradicts Smith’s testimeny regarding prometien in chatrooms.
Defendant also claime that Smith’'s testimony is refuted by
Griffin's denial that StreamCast depleyed a chatroom promotion
strategy for the launch of Morpheus/Fastrack in April 2001.

{(Baker Decl. Ex. 5 at 1285-86.) Defendant appears te have
confused Morpheus/Fastrack with OpenNap.

13
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f

brand) to be able to capture email addresses of our initials
(4

IR

target market so we could promote our StreamCast Morpheus

interface to them and quickly capture a significant user

base way ahead of our projections and without counting on

third party companies.

Since we have experienced this dramatic growth within

just a few daysg, I have directed our staff te quickly deploy

a new MusicCity.com website that focuses on our OpenNap

Alternative Network. . . . Once the site is up, we have a

plan to give us some quick notoriety in the media (and at

the expense of Napster Inc.)

(Fabrizio Decl. Ex. 14 at 677-78.) ©On January 18, 2001, Weiss further
announced by email:

We just hit a new all time high with our 10 servers:

72,283 users sharing 15,006,322 files.

The chat rooms went wild once we crossed the 70,000 user plateau.

We have commandeered nearly 35% of all the alternative Napster

users.

(Fabrizio Decl. Ex. 14 at 681.)

StreamCast began to develop promotional materials that explicitly
presented MusicCity as an alternative to Napster. Beset by
litigation, Napster was apparently developing plans to license music
from record labels and charging users accordingly. StreamCast
positioned itself as a Napster alternative where users could continue
to download copyrighted music for free. In an email dated January 6,

2001, art director Margaux Schaffer suggested an advertisement that

14
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then asked: “Napster Inc. has announced that it will soon begin %

Bl

charging you a fee. That’s if the courts don’t order it shut down
first. What will you do to get around it?” (Id.) The record dces
net indicate whether this particular advertisement was ever publicly
distributed.

1t is undisputed that StreamCast did deploy online banner

advertisements, featuring the MusicCity logo, that asked: “When the
lights went off at Napster . . . where did the users go?” (Griffin
Depo. at 105; gee alsg Smith Depo. at 138; Fabrizio Decl. Ex. 14 at
613.) StreamCast ran the ad on the third party c¢lient software that
were used to access the MusicCity CpenNap servers, and timed the ads
to coineide with technical problems at Napster. (Smith Depo. at 239.)
As Smith testified:

A: Because every time you had a disgruntled Napster user, by
running the advertising and the way the advertising was
gpoofing and poking jest at Napster, it was bagically
telling the users, hey, you’'re going to get a better
experience if you come to MusicCity.coem.

Q: And what was the objective of StreamCast’s marketing and
promotional efforts?

A: At the time, it was to increase the number of users by
increasing the amount of file sharing, because the more
files that were physically available, the more users would
come.,

(Smith Depo. at 239-40.) Then-chairman Steve Griffin also explained

that StreamCast’s cbjective was to “increase the number of users by

15
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increasing the amount of file sharing, because the mere files that

| were easily available, the more users would come.” (Griffin Deﬁ%. at
239-40.) ;}:
A draft copy prepared for use on the MusicCity website, whigh was
attached to an email sent by Smith on January 9, 2001, sounded a
~gimilar theme. It stated that “[t]lhe independent servers, those that
are not affiliated with Napster Inc. will remain cpen and free

regardless of any corporate decision by Napster Ine. to charge a
menthly fee or any court decision that causes Napster Inc. to be shut
down.” {(Fabrizio Decl. Ex. 14 at 850.) The email also stated,
“MusicCity.com operates the largest number of these non-Napster, Inc.
servers and you can click here to aceess them.” (Fabrizio Decl. Ex.
14 at 851.) “You can help increase the number of files for sharing by
sending the MusicCity.cem OpenNap link to your entire contact list.”
(Fabrizio Decl. Ex. 14 at 852.) Likewise, StreamCast positicned
itself as a Napster alternative in materials developed for potential
investors and business partmers. In an email dated February 17, 2001,
Schaffer sent Smith presentatien slides that east MusicCity as “*The
#1 Alternative Network to Napster.” The presentatien boasted that
MusicCity had a “bigger selection” of files than Napster: over three
million files available at all times, compared with enly one and half
million at Napster. (Fabrizio Decl. Ex. 14 at 614, 623, 627, 633).
StreamCast offieials, inecluding Smith and then-chairman Steve
Griffin, were well aware that the Napster netwerk was heavily used for
downleading cepies of copyrighted music reeordings, and that OpenNap
would be ne different. (Griffin Depo. at 102; Smith Depo. at 245-46.)

In an email dated January 11, 2002, Smith explained: “The goal is to

get in trouble with the law and get sued. It's the best way to get in
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the new[s].” (Fabrizio Decl. Ex. 14 at 864.) StreamCast wag not in

—serious. legal trouble at this point, buf Napster was. Stgengagﬁ

hoped that if Napster was shut down or forced to filter its netﬁ%rk to
eliminate copyrighted music by court order, frustrated Napster &éers
would turn to StreamCast. (Griffin Depo. at 103-105; Smith Depo. at
145.) Although StreamCast’s OpenNap servers were initially designed
to search only files in the MP3 format, the search function was
expanded “to entice Napster users.” (Smith Depo. at 244.) At the
gsame time, StreamCast did not have the capacity to meet the expected
influx of Napster users because its systems were already strained to
the limit. ({Smith Depo. at 143.) To meet the expected influx of
Naspter users, StreamCast raised money from its venture capital
backers to purchase additional server hardware.® (Griffin Depo. at
100-01.)

Although its user base grew rapidly, StreamCast did not intend to
keep users on the OpenNap network for long. StreamCast did not
receive any revenue from its OpenNap servers. Users accessed
StreamCast’s servers using such third party clients as Napster or
Napigator. Users were not asked to pay StreamCast for access to its
servers. Neither did StreamCast monetize the traffic by selling
advertisements, because the servers were accessed through third party

client software. StreamCast’'s objective was to promote the MusicCity

3 StreamCast claims that this fact is contradicted by the

testimony of director Bill Kallman, who represented the venture
capital investors on the board directors. Kallman stated that “I
don’'t recall ever-instructing Mr. Smith to purchase additienal
servers. . . . In fact, ., . . I didn‘t hire him, the CEC hired
him, and he worked under the supervision of the CE0.” (Kallman
Decl. § 33.) Fairly read, Kallman’s testimony only refleeted his
lack of familiarity with operatincal details, and does not
contradict Griffin‘’s deposition testimony.
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brand and then migrate those users to the its proprietary Morpheus
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client, whingWmmﬂinmem_mg_spagg_As_
explained in presentation slides Schaffer emailed to Smith on Fé%ruary
17, 2001, streamCast intended to eventually monetize its rapidl;j
growing user base by moving to a revenue structure modeled on the
broadcast radio business. (Fabrizio Decl. Ex. 14 at 638-43.) Mugic
would continue to be free to users, but StreamCast would compengate
copyright holders through advertising revenue, and implement necessary
copyright protection technology. ‘“Appropriate rights holders will be
justly compensated.” (Id.) StreamCast also intended to eventually
move beyond music. “Technology will be marketed and licensed to
industries beyond music,” including media, cemmunications, financial
markets, and healthcare, (Fabrizio Decl. Ex. 14 at 655.) However,
nothing in the record indicates that StreamCast ever implemented
active measures to compensate copyright holders whose works were
infringed using Morpheus technolegy.

StreamCast then abandoned the Morpheus Toolbar application Smith
originally envisioned in 2000. (Weiss Decl. at 19.} The new Morpheus
would be a peer-to-peer file-gharing application that ¢ould be an
adequate replacement for OpenNap. In early 2001, Smith contacted
Consumer Empowerment, BV, a Dutch firm that held that rights to
FastTrack, a peer-to-peer file-sharing scftware program. FastTrack
was the technology behind the popular file-sharing client Kazaa.
Unlike Napster or OpenNap, FastTrack’s search function did not depend
on a centralized server-side index. Instead, a search request simply
proceeded from user to user until matching files are found. In other
words, the use of FastTrack would render MusieCity’s ecentral search

index unnecessary; search, storage, and transfer of files would all
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1| take place on users’ computers. In addition te FastTrack’'s pre-

2l existing file-sharing features, Smith wa

iy

3| make eertain improvements. Smith sought to add a chat functieﬁ%as

4| well as “a product/artist search” feature. As he explained inign

5| email, *{t]lhe search functionality would allow users to find

6| information about artist and mp3 related products. We currently

7| maintain a database with information en 2 million songs including

8] album cover art.” (Fabrizio Decl. Ex. 14 at 601.) In additicsm, Smith
91 wanted to remove a pre-existing feature that filtered out audio files
10| cempressed at bitrates above 128 kilobytes per second.! Consumer

11 | Empowerment explained the bitrate limitation was implemented “as a

12| means to negotiate with the . . . record companies.” Smith responded,
13| “[iln the US market the RIAA feels the same about all MP3s, it doesn’t
14| matter to them what the bitrate is.”® (Fabrizio Deel. Ex. 14 at 605.)
15 Prior te reaching a licensing agreement with Consumer

16 | Empewerment, Griffin searched for Garth Broecks sengs using FastTrack
17| in @rder te assegs the system’s capabilities. (Griffin Depe. at 36-
18| 37.) As Morpheus was prepared for launch, StreamCast centinued to pay
19| close attention to the availability of mugic and movies on its

20 | netwerk. In an email dated Aéril 21, 2001, Griffin complained to

21 | Weiss: "Mike, I downloaded bearshare® teo compare, and they are much

22| larger, I typed in garth brooks and got 2700 songs, on Morpheus I got

23] 60.7 (Fabrizio Decl. Ex. 14 at 652.}) 1In an email entitled *beta
24
. 25
¢ The higher the bit rate, the higher the audie guality of the
26| digital sound file.
27| s

"RIAA" refers to the Record Industry Associatien of America.

28
6 BearShare is a cempeting peer-to-peer network.

13



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
20
27
28

testing” and dated April 15, 2001, Schaffer wrote to Smith that *I

—think our biggest_problem is going to be gualifying content . -ﬂ? a

lot of these programs are missing stuff; I am on my third copy of
e

t
v

sonic foundry's ACID :-P.” (Fabrizio Decl. Ex. 14 at 659.) After
discussing several technical problems with Morpheus, Scaheffer again
stated "I seem to be having problems finding music content, a lot of
non results even on stuff like Elton John, but I guess that our
network should make some differance [sic] since we have greater
numbers.” (Id.)

StreamCast’s expectation that Morpheus would be used for piracy
is further evidenced by screenshots of the Morpheus interface Schaffer
emailed on July 8, 2001. The screenshot, which appears to be an image
capture of the Morpheus interface during testing, demonstrated a
search for music by the artist Sting, with a listing of Sting
recordings available for download. (Fabrizio Decl. Ex. 14 at 660,
§65.) In another email sent approximately five hours later, Schaffer
wrote “here is an example of keeping the examples but covering our
asses,” and attached a screenshot demonstrating a search but with the
artist information blurred out. (Fabhrizio Decl. BEx. 14 at 672-73.)
Additienally, Streamcast tested Morpheus by downleading music by
Britney Spears. (Fabrizio Decl. Ex. 14 at 704.)

on April 21, 2001, StreamCast shut the OpenNap MusicCity network
and began migrating users to Morpheus. (Fabrizio Decl. Ex. 14 at
699.) Perhaps not cecincidentally, StreamCast had been recently warned
by its ceunsel that the OpenNap service was now “unbelievably risky”

in light of recent developments in Napster litigation.” (Fabrizio

" The warning was stated in an email from attorney Jeff Bridges

to Mike Weiss and Steve Griffin.
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2| notice from the RIAA.  (Weiss Decl. at 19.) Shertly after, the |
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Decl. Ex. 16 at 1138.) StreamCast had also received an infringement

P

|

13,

revised MusicCity.com website that was launched along with Morphgps
advised users that it was illegal to trade copyrighted material =
without permission from the copyright owner. (Weiss Decl. at 19; gee
also Weiss Decl. Ex. 25.) StreamCast’s Termg of Service agreements
with its users also demanded “you must agree that you will not use
MusicCity Networks to infringe the intellectual property or other
rights of others in any way.” (Weisg Decl. Ex. 28.) But aside from
admenishments to users, StreamCast did not believe it had any
responsibility to prevent the use ef its software for infringement.
StreamCast’'s view was that copyright owners were solely responsible
for protecting their content. A draft copy for MusicCity.com created
on April 24, 2001, contained the following question and answer:

Q: How can your service protect copyrights?

A: It is incumbent upon content owners to proteet their
copyrighted works by deploying digital media rights
management goftware prior to releasing their works in a
digital format. Once protected, our services does nothing
to subvert that protection, in fact we embrace it and
encourage it. . . . We fully support the concept of
copyright and vow to work with content owners to provide
them with a secure way to distribute their digital media
trough our network.”

(Weiss Peecl. Ex. 34 at 209.)
As reflected in emails sent to StreamCast from users, StreamCast

knew that the new Morpheus software continued to be used for copyright
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infringement. Many users complimented StreamCast for offering an

!

_alternative te Napster. For example, one user wrote: |4

Wi
[y

Just wanted to tell you how much I love your site. I used %;

te use Napster all the time, and when they began battling igJ

court I decided to loock for a new place to lock for all the

music I love. I wanted to tell you that I have never had a

problem finding any songs I want.
(Fabrizio Decl. Ex. 14 at 553.) Other emails reported technical
problems. StreamCast sometimes offered technical assistance to ensure
that Morpheus users could enjoy the ﬁusic and movies they downloaded.
For example, in July and August 2001, StreamCast received several
emails from users reporting imability to playback downloaded videos,
including the movies Tomb Raider, The Blair Witch Project, Shrek, and
The Mummy’s Return. (Fabrizio Decl. Ex. 14 at £64-68.) In each
instance, StreamCast advised the user to install the relevant third
party playback software plugins. (Id.) 8till other emails sought
advice on finding or sharing content, and StreamCast's response was
telling. On July 12, 2002, a user complained about the paucity of

music from artists Elvis, Muddy Waters and the Buddy Guy. StreamCast

replied: “We do not centrol what users put on the site. (policy
section) . Mavbe vou should load gome up.” (Fabrizio Ex.. 14 at 556-

57) (emphasis added), In an email dated July 13, 2001, a uyser
inquired hew he could copy and give to a friend a song by Tupac Shakur
from the Morpheus interface; StreamCast replied that he should attach
the musie file to an email. (Fabrizio Deel. Ex. 14 at 571.)

By the end of 2001, StreamCast had been transformed from a
floundering startup with ne revenue to a growing ceompany with

approximately $1.8 million in amnual revenue. (Griffin Depo. at 90.)
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Nearly all of StreamCast’s 2001 revenue came from advertising. (I@.)

The_cempany gold_advertising_space_on_the Morpheus interface, onLthg

MugicCity.com website, as well as on pop-up windows accompanylngwthe
Morpheus software. (Fabrizio Ex. 1 (Griffin Dep.) at 90.) Weiss
explained in a presentation he wrote in May 2001:

A big bulk of our revenue comes from advertising - at a time

that advertising is a four letter word to many in the

investment community - to us those four letters are CASH.

and we can do so where others have failed - even in this

highly depressed ad environment - because we are leveraging

our proprietary Peer-to-peer technology to achieve an

unprecedented low cost of goods.
(Weiss Decl. Ex. 11 at 129.) Of course, the flow of advertising
revenue depended on StreamCast’s ability to attract a large number of
users, which in turn depended on the amount of music available in the
Morpheus network. According to a PowerPoint presentation preduced by
StreamCast, among the greatest advantages of StreamCast’s business
model was that it had “[n]o product costs to acquire music” and an
“[albility to get all the music.” (Fabrizio Decl. Ex. 15 at 1066.)
Indeed, in a October 2001 marketing plan to pitch StreamCast’s
advertising services to a video game company, which StreamCast
produced in discovery, the availability of music was identified as a
competitive advantage over rival MP3.com:

Morpheus contains thousands of music and entertainment files

while MP3.com’s roster of offerings is limited. For

example, a search on Mérpheus resulted in pages of Madonna

tracks, while the same search on MP3.com resulted in only

two Madonna tracks.
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(Fabrizie Ex. 15 at 1097.)

While its users downloaded eopyrighted works on a massive sé}le,

2

3 | StreamCast acted to thwart copyright enforcement efforts. 1In anE%mail
4 dated March 7, 2001, Smith instructed StreamCast’s network operaggons
g | manager to ban from OpenNaps “hackers for the RIRA and Metalica

¢ | [sicl.”® who were presumably engaged in copyright enforcement efforts.
7| (Fabrizie Decl. Ex. 14 at 867.) 1In an email dated May 9, 2001, Weiss
g | alerted Smith and Griffin to Media Enforcer LLC, a company that

g | marketed software to help copyright owners track infringement on file-
10| sharing networks. (Fabrizio Decl. Ex. 14 at 693-94.) Media Enforcer
11| was discussed in an executive meeting between StreamCast and Consumer
12 | Empowerment at the Loews Hotel in Santa Monica. Smith expressed the
13 | view that FastTrack activities were being tracked by Media Enforcer,
14 | which could possibly lead to a cease and desist letter. (Griffin

15| Depo. at 108.) Weiss was agitated by the thought that Media Enforcer
16| was traeking Morpheus users and wanted to know what could be done to
17 | stop it. (Griffin Depo. at 109.) In June, Smith purchased a copy of
18 the software program Media Enforcer Professional. (Fabrizio Decl. Ex.
19 14 at 706.) He then provided the registration code to Consumer

20 | BEmpowerment engineers so they could figure out how to black Media

71 | Enforcer from searching the FastTrack network.? After Consumer

29 | Empowerment successfully blocked Media Enforcer, Smith sent a

23

24

25

2% s Metallica is a well-known heavy metal music act.

97 ! It should be noted thgt Kazaa eng%neers.cracked Media

- Enforcer before Smith provided the registration code, se the code

28 sgét? gave turned out to be unnecessary. (Fabrizio Ex. 14 at

24




congratulatory emall stating “Geod job” and “that’'s good, Ro more

1
5| MediaEnforeer.” (Fabrizio Decl. BEx. 14 at 925.)% 0
3 Smith has also testified that he believed it was technologfgally
4 | feasible to institute a filter that would prevent copyrighted cg%tept
5| from being traded in the OpenNap and Morpheus/FastTrack networks. He
6| presented his ideas te Kallman and Weigs, but was advised “that’s not
7| @ good thing to place into the software in case we were told to
g | actually use it.* (Smith Depo. at 265.) Kallman and Weiss feared
9| that applying filtering technology weuld drive users teo competing
10 | peer-to-peer networks. (Smith Depo. at 266.) Griffin has confirmed
11 | £his acceunt. (Griffin Depe. at 112.) Kallman denies that he ever
12 heard such a presentation from Smith or gave instructions to not
13 | implement copyright filtering technelogy. (Kallman Decl. at 12-13.)
14 Morpheus/FastTrack contained filters that permitted users to
15 | bleck pornographic files and viruses on the basis of metadata, or
16| textual tags attached to each file. File name and file extension are
17 | beth examples of metadata. The filters operated by screening out
g | files with “sex” in the file name as likely porregraphic content or
19| “exe” im the file extemsion, which often indicates that the file
20 | centains a virus. The filters were implemented by Consumer
21 Empowerment and came packaged with FastTrack. 8Smith has testified
22 that it was technologically feasible teo use such metadata filters to
23 | screen out copyrighted files. 8mith has testified that by 2003, the
24 -

10 StreamCast does not dispute that it purchased a copy of
25| Media Enforcer and forwarded it teo Consumer Empowerment. (Weiss
26 Declt at 26.2 However, Weisslasserts that fStreangst Qid not
- participate in any actien against any copyright menitoring er
57 | enforeing company. (Id.) This conclusory statement is
' insufficient to create a genuine dispute as to StreamCast's
28 cooperaticn with Consumer Empowerment with regard te Media

Enforcer.
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code base of Morpheus 3.0 had the capability to filter out copyrighted
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files eon the basis of metadata, although the filter would also dibck

non-copyright-protected files with similar metadata. However, tgis

[

'
[’

feature was not implemented in the released software.

In addition to metadata filtering, in recent years start-up
companies such as Audio Magic and SnoCap have offered new “acoustic
fingerprinting” technology, which they claim can filter copyrighted
works in peer-to-peer networks not just on the basis of metadata, but
also by examining the contents of a file. StreamCast, however,
disputes the effectiveness of acoustie fingerprinting.

StreamCast’s business, particularly its advertising revenues,
continued to grow rapidly into 2002. StreamCast recorded $3,312,664
in revenue for 2002, of which $2,672,517 was attributed to
advertising. The remainder came from a new software distribution
business. Essentially, StreamCast was compensated by third party
software developers for bundling Morpheus with their software, such
that a uger received a copy of the third party program with each
download of Morpheus. Alsc in 2002, StreamCast abandoned FastTrack
and switched its file-sharing platform to Gnutella, an cpen-source
program.

In 2003, StreamCast recorded $2,281,226 in revenue, of which only
$439,706 came from advertising. Also that year, StreamCast left the
Gnutella platform and adopted a new file-sharing platform known as
NeoNet. 1In 2004, StreamCast had $2,788,954 in revenue, of which
$725,339 came from advertising. The bulk of the remainder came from
software bundling. In 2004, StreamCast also began selling Morpheus
Ultra, a premium version of Morpheus that users had to buy rather than

download for free. (Weiss Deecl. Ex. 15.) In mid 2008, StreamCast
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discontinued the seoftware bundling service. Today about half of

2 1
3| the remainder comes from advertising. ,g

L3
4 o
5 IV. SUMMARY JUDGMENT STANDARD
6 Federal Rule of Civil Procedure Rule 56 (c) reqguires summary
7} judgment for the moving party when the evidence, viewed in the light
g | mest favorable to the nonmoving party, shows that there is no genuine
g | issue as to any material fact, and that the moving party is entitled
10| to judgment as a matter of law. See Fed. R. Civ. P. 56(c); Tarin v.
11 | County of Los Angeles, 123 F.3d 1259, 1263 (9th Cir. 1997).
12 The moving party bears the initial burden of establishing the
13 | absence of a genuine issue of material fact. See Celotex Corp. v,
14 | Catrett, 477 U.5. 317, 323-24 (1986). That burden may be met by
15| "'showing’ - that is, pointing out to the district court - that there
16| 18 an absence of evidence to support the nonmoving party’s case.” Id.
17| at 325. Once the moving party has met its initial burden, Rule 56 (e)
18 requires the nonmoving party to ge beyond the pleadings and identify
j9 | speeifie facts that show a genuine issue for trial. Sge id. at 323-
20| 34 Anderson v. Liberty Lobby, Inc., 477 U.8. 242, 248 (1986). “A
71| scintilla of evidence or evidence that is merely colorable or not
22 signifieantly probative dees not present a genuine issue of material
73| fact.” Addisu v. Fred Mever, Inc., 198 F.3d 1130, 1134 (9th Cir.
74 | 2000) . Only genuine disputes - where the evidence is such that a
25 reasonable jury could return a verdict for the nonmoving party - over
26 | facts that might affect the cutcome of the suit under the governing
27 law will properly preclude the entry of summary judgment. See
28 | Andersen, 477 U.S. at 248.

StreamCast’s revenues come from sales ef Morpheus Ultra, while ﬁﬁbt of
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3| _the ease here - the moving party must present evidence which, ifj

3 | uneentroverted, would entitle it te prevail. UA Local 343 v, Né§v6a1

4| Plumbing, Inc., 48 F.3d 1465, 1471 (Sth Cir. Cir. 1994). Once the

5 moving party has established a prima facie case, the nen-moving party
must preduce evidence to the comtrary in order to survive summary

7| judgmeat. Id.

3

9| V.  SECONDARY LIABILITY

10 A. The Inducement Doctrine

11 Plaintiffs have moved for summary judgment on StreamCast’'s

12| liakility for the infringement committed by its users on the basis of

13 the inducement doctrine set forth by the Supreme Court in Grokster.

14 | Rs the Supreme Court held, “one who distributes a device with the

15 | ebject of promoting its use to infringe copyright, as shown by clear

16| expression or other affirmative steps taken to foster infringement, is

17 | 1iable for the resulting acts of imfringement by third parties.”

18 | Grokster, 125 S. Ct. at 2770. The Supreme Court further explained,

19 [Mlere knowledge of infringing potential or eof actual

20 infringing uses would not be enough here to subject a

21 distributeor [of the device] to liability. Ner would

o) ordinary acts incident to produet distribution, such as

23 offering customers technical support or preduct updates,

24 support liability in themselves. The inducement rule,

25 instead, premises liability en purposeful, culpable

26 expression and conduct, and thus does rothing teo compromise

27 legitimate commerce or discourage innovatien having a lawful

28 promise.
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Id. at 2780. Importantly, liability may attach even if the defendant

does not induce specific acts of infringement. Id. at 2782 n.li@

2

3 An unlawful objective to promote infringement can be shownE%y a

4| variety of means. “The classic instance of inducement is by kﬁ

5 advertisement or solicitation that broadcasts a message designed to

6 stimulate others to commit violations.” Id. at 2780. However,

7| showing that the defendant sent out such a message is “not [the]

g | exclusive way of” demonstrating inducment. Id. With respect to

g | StreamCast, the Supreme Court highlighted three facts from which a

10| reascnable factfinder could infer an intent to foster infringement.

11| First, some internal StreamCast communications and advertising designs
12 expressed an intent to target Napster users, a community well-known

13| for copyright infringement. Although it was not known whether some of
14 | the advertising designs were actually communicated to the public,

15| “whether the messages were communicated is not to the point on this

16| record.” 1d. at 2781. “The function of the message in the theory of
17 | inducement is to prove by a defendant’s own statements that his

18 | unlawful purpose disqualifies him from claiming protection.” Id.

19 | Second, StreamCast did not attempt to develop filtering tocls or other
70 | means of diminishing the use of jts products for infringement.

21 | Although this fact alone would be insufficient to support liability,
22 viewed in conjunction with other evidence it underscored StreamCast’s
23 | unlawful objective. Id. at 2781 n. 12. Third, StreamCast’'s business
74 | model depended on high-volume use of its software, which was

75 | overwhelmingly infringing. Id. at 2781-82. Again, this evidence

26 | would not alone justify the imposition of liability, but it supported
27| an inference of unlawful intent when viewed in context with other

7g | evidence in the record. Id.
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StreamCast argues that a defendant could be found liable for

secondary infringement only 1f it: (1) for the purpose of indueing
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infringement, (2) took actions beyond distributing infringement{g.

o
{

enabling technology, and (3) which actually resulted in specific”

s

instaneces of infringement. (Opp'n at 15.) In StreamCast’s view, even
if it distributed peer-to-peer software with the intent for it to be
used for infringement, liability does not attach unless it took
further actions, such as offering instructions en infringing use, that
actually caused specific acts of infringement. Much of StreamCast’'s
brief is devoted to arguing that Plaintiffs failed in proving the
second and third elements of its propesed test. However, StreamCast'’'s
legal theory is plainly contrary to the Supreme Court’s holding in
Grokger. As the Supreme Court explained,

It is not only that encouraging a particular consumer to

infringe a copyright can give rise to secondary liability

for the infringement that results. Inducement liabiljity

goes beyond that, and the distribution of a product can

itself give rise to liability where evidence shows that the

distributer intended and encouraged the product to be used

to infringe. In such a case, the culpable conduct is not

merely the encouragement of infringement but also the

distribution of the tool intended for infringing use.
125 8. . at 2782 n. 13. Thus, Plaintiffs need not prove that
StreamCast undertook specific acticns, beyond product distribution,
that caused specific acts of infringement. Instead, Plaintiffs need
prove only that StreamCast distributed the product with the intent to
encourage infringement. 8ince there is no dispute that $treamCast did

distribute an infringement-enabling technoloegy, the inquiry fecuses on
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the defendant’s intent, which ean be shown by evidenee of the

, | defendant’'s expression or conduct. “If liability for inducing |

3| infringement is ultimately found, it will not be on the basis o%i

4 | presuming or imputing fault, but from inferring a patently illegél

5 | objeetive from statements and actions showing what that objective

6| [isl.” Id. at 2782.

7 In the record before the Court, evidence of Streamfast’s unlawful
g | intent is overwhelming.

9

10 B. StreamCast's Softwarg Was Used Overwhelmingly for

11 Infringement

12 Plaintiffs have presented studies showing that StreamCast

13 | products facilitated massive infringement of their copyrighted

14 content.!’ (Sge Olkin Pecl.; Hausman Becl.) Plaintiffs’ expert

{5| witness br. Ingram Olkin is a professor of statistics at Stanford

16 | University. He devised a randem sampling procedure in which words

17 | were randomly selected from the American Heritage Electronic

1g | Dictieonary and then used to search for files using Morpheus software.
19| If a search results in a list of file names, a random number generator
70 | was used to choose a file for downloading. The search procedure was
71 | implemented in a study supervised by Charles Hausman, an anti-piracy
22 executive at the Motien Picture Association of America. The study

73 | showed that 87.33% of the files offered for distribution on the

24 | Morpheus network were infringing or highly likely to be infringing.
75 | The randomly selected files were downleaded, and then uploaded to

26

27| n StreamCast does not dispute Plaintiffs’ ownership of the

7g | copyrighted works identified in the pleadings and the Rule 26

disclesures.
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determine the percentage of file downleoad requests from Morpheus users
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actually requested for downloading were infringing er highly liﬁély to
: o

be infringing. While infringing use by third parties is not by;itself

evidence of StreamCast’s intent, the staggering scale of infringement

makes it more likely that StreamCast condoned illegal use, and

provides the backdrop against which all of StreamCast’s actions must

be assessed.

The only evidence 8StreamCast offers to rebut Plaintiffs’ studies
is a declaration from StreamCast counsel Wendy Goodkin, who testfied
that she was able to locate some public domain content, such as the
Declaration of Independence, using the Morpheus software., However,
Goodkin did not use a randem sampling procedure. Her declaration says
nothing about the percentage of files available on the network that
are infringing. It follows that Plainitffs’ showing of massive

infringement on $treamCast’s network is undisputed.

€. BtreamCast’'g Targeting of Napster Users

StreamCast staved off closure at the start ef 2001 by launching
its OpenNap/MusicCity network to attract Napster users to is servers.
As the Supreme Court has noted, StreamCast’'s courting of the Napster
community, which was notorious for copyright infringement, indicated
an intent to foster infringement. Grokster, 125 §. Ct. at 2779.
StreamCast now insists that it targeted the Napster community because
it wanted to find a way