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INTRODUCTION AND SUMMARY OF ARGUMENT'

Defendant Grokster’s motion for summary judgment and Defendant Music-

City’s two separate motions for partial summary judgment make a narow artack on

Plaintiffs’ claims.®> Defendants do not contes! that they materially coniribute to the
infringing activity of their users (one of the two elements of contributory liability),
nor that they derive a financial benefit from their users’ infringements (one of the 1wg
elements of vicarious lhiability). Thase omissions are understandable, because the
evidence of Defendants’ material contribution to and financial benefir from copyright
infringement 1s undisputed and averwhelming. See Plifs. SI Mem. 20-23, 31-33.
Instead, as 1o coniributory liability, Defendants focus on only the “knowledge™
element and their contention that Sony Corp. V. Universal City Studios, Inc., 464 U.S)
417,104 S.C1. 774, 78 L. E4. 2d 574 (1984) (“Sony-Betamax™), shelters their

conduct from liabiliry. As 1o vicarious liability, Defendants say only that they do not

have the right and ability 1o supervise or control their users’ activity. MusicCiry’s

version of these arguments is doubly narrow. It seeks summary judgrnent only as 10

! This Memorandum is based an all the materials filed ip suppart of Plainuffs’
Motion for Summary Judgment on Liability or, Aliernauvely, Partial SLu-nma.r%/I _
Judement (filed Sept. 9, 2002), including the Memorandum in support of that Motion
(*Bifs. ST Mem."), Plainuffs’ Second Corrected {:Proposed] Statement of Uncantro-
verted Facts and Conclusions of Law (“Plifs. SUF™), and the exhibits appended 1o the
Second Declaration of George M. Borkowski (“Borkowski I_)ecl.”%._ In addinon,
Plaintiffs rely on the following declaranons and accompanying exhibis filed
concurrently with this Memorandum: (2) Declararion of Jéffrey H. Blum (“Blum
Decl.”); (b) Declaranon of ] acqueline Charlegworth (*Charlesworth Opp. Decl.”); (¢)
Declaration of Frank Crethmn ("“Creighton Op}). Decl.i’{); (g) Declaration of Edyard
AP. Engels (“Engels Decl.”); (¢) Declaranon 0 “Elissa Hecker; (f) Declaranaon of
Ellis Horowiiz (“Horowitz Decl.”); Declaration of Ingram Olkin (“Olkin Decl.”);
gh) Declaration of Charles Sanders anders O % Decl.™); (1) Declaranion of Gordonl
(})19‘*; (B D]ec§aranon of Pamick F. Sullivan; (k? eclaration of Joseph M. Terry
“Terry Decl.”).

* MusicCiry’s brief in support of its Motion for Parrial Summary Judgment Regard-
}\rlxg Vicarious Infringement 1s cited herein as “MC-V Mem.” Tis rief In support of 113
otion for Partial Summary Judgment Re arding Conriburory Infringement 1S cited
as “MC-C Mem.” Grokster's brief 1s cited as “Grokster Mem.” Defendant Kazaa
BV has not moved for surr;ma?' judgmen, and has advised Plaintffs thar it does not
intend to oppose, their moton for summa udgment. Eor that reason, the Court

should grant Plaintiffs’ morion as against Kazaa under Local Rule 7-12. Asusedin
this briet, the term “Defendants” refers only 10 Grokster and MusicCity.

PLAINLIFEY QOPPOSITION TOQ DEFENDANDS MOTIONS PO SULMMARY I pOMENT
Cv 01 DESHL SV W (PIWA)
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‘s conduct since March 1, 2002, when it began using the “Gnutella” protocol in its
Morpheus copying and distribution system. It does not seek summary judgment as [0
its conduct during the preceding year when its system employed the “FastTrack”
protocol used by Grokser and Kazaa.

This case is governed hy the Ninth Circuit’s decision in A&M Records. Inc. v.
Napster, Inc., 239 F.3d 1004 (9th Cir. 2001), and the well-established principles of

secondary liability that it followed. Those principles are not limited in their applica-

tion 1o the unlawful system in Napster, as Judge Aspen of the Northern District of
Hlinois recognized recently in applying them to enjoin contributory and vicarnous
infringement in a case invalving a different peer-fo-peer copying and distribution
system. See In re Aimster Copyright Litig., 2002 WL 31006142 (N.D. ll. Sept. 4,

2002). Application of those principles campels the conclusion that Defendants are

liable as a marter of law.

Defendants are liable for contnbutory infringement. They have at least as
much knowledge of their users’ infringing activities as Napster did. [t would be
difficult for anyane who pays the slightest bit of attention not 10 know about the
infringement taking place on Defendants’ systems. Plaintiffs have determined that
90% or more of the files distributed by users of the FastTrack network, as accessed
via Grokster, are likely infringing copies of commercially released copyrighted |
works, and at least 75% of the files infringe copyrights of the Plainuffs in this action.
Olkin Decl. § 16. As in Napster and Aimster, the Sony-Betamax defense cannot

immunize Defendants’ facilitarion of infringement, for many independent reasons.
Defendants are also vicariously liable. The findings regarding the high propor-
rion of copyrighted content dismibuted on the Fasfoack network merely reflect what
is obvious 1o even a casual user — Defendants’” systems make available for quick and
easy caopying vast guantiries of copyrighted works, including virally any popular
sound recording, musical compasition, or motion picture that one could care to name.

Defendants make money by displaying advertising to the millions of users drawn 10

2 .
PLAINTIFRS QPPOSTTION rO DI EENDANTY AMOTTONS FOR SLMMARY JLNGMENT
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their systems by the ready availahility of infringing content. Thar their systems have
been conrived to employ a somewhar different peer-to-peer technology than Napster
10 achieve the same result is a distincrion without a legal difference. Like Napster,
Defendants majptain coninuous interactions with their users and have the ability to
supervise and control their users’ acuviry. Defendants could use that abiliry to
prevent infringement, but they have elected not to do so. The reason why 1s obvious.
As in Napster, the ability to copy myriad media files without payment is “the gliter-
ing object” that attracts Defendanis’ “financially-valuable user base.” A&M Records
Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 922 (N.D. Cal. 2000), aff’d in pertinent
part, 239 F.3d 1004 (9th Cir. 2001). As in Almsier, Defendants’ “raison d’erre

appears to be the facilitation of and contribution 1o infringement on 2 massive scale.”
Aimster, 2002 WL 31006142, at *1. Because they are in the business of copyright
infringement, Defendants do what they can 1o promote, 1ot thwart, their users’
unlawful activity. Defendants’ summary judgment momions should be denied.

I. DEFENDANTS ARE LIABLE FOR CONTRIBUTORY INFRINGEMENT.

A. Defendants Misconstrue the “Knowledge” Required for
Contributory Liability.

“Contributory liability requires that the secondary infringer ‘know or have
reason to know” of direct infringement.” Napster, 239 F.3d at 1020 (citanions
omitted). In Napster, the Ninth Circuit noted that “Napster has knowledge, both
actual and constructive, of direct infringement.” 1d. (foomore omitted). The Court of
Appeals approvingly cited the district court’s holding that Napster had acquired
sufficient knowledge of infringement from muliiple different sources — including not
only notices identifying thousands of infringing files offered for download (copying
by Napster users, but also a Napster executive’s generalized admission that users “arg

exchanging pirated music” (which the Ninth Circuit classified as proof of acrual

knowledge); as well as company execytives’ recording industry and intellectual

properry experience, and their own use of the Napster system (which the Court of
3 Yt
PLAINGICES OPPOSITION 1Q DLFENDAN S MOTIONS FOK SLAMMARY JUDGMENT
Oy Ul US4 SYW (PIWA)
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Appeals held was proof of constructive knowledge). fd.n.5. In short, the Ninth

Circuit applied what has been accepted as the settled rule in contribuiary liability
cases involving both physical-goods and online infringement —any of a variety of
différent facts can suffice o establish the defendant’s knowledge.’

Nevertheless, MusicCity insisis that, under Napster, anly one species of
evidence suffices 1o prove actionable knowledge “in an online contexl” — evidence
that the copyright holder provided the detendant with “the necessary documentanon”
1o show that there is “specific infringing material” on the defendant’s system. MC-C
Mem. 15. As an initial marter, the record here contains undisputed evidence of
exactly that type. Plaintiffs repeaiedly have provided Grokster and MusicCiry (both
befare and after the latier’s switch o the Gnutella platform) specific norices of
literally millions of files on their systems that contain Plainiiffs’ copyrighted warks,
along with identification of the user names and Internet protocol addresses of the
nsers dismiburing those files (Le., making the files available for copying by other
users). Plifs. SUF 3(a), 3(b)." Those notices suffice to prove knowledge even under
MusicCity’s erroneously resurictive view of the law.

Moreover, the precise argument thar MusicCity now advances was considered
and rejected in Fonovisa, inc. v. Napster, Inc., 2002 WL 398676 (N.D. (Cal. Jan. 28,
2002). There, Napster argued that, in light of the Ninth Circuit’s decision in Napster,

“acmnal knowledge of specific acts of infringement 1S necessary for liability,” and

> Qee, e.g.. Fonovisa, Inc. v, Cherry Auction Inc., 76 F.3d 259, 261 (9th Cir. 1996)

(letters ﬁ‘om shenif giving flea mariEct operator %{:nerahzed knowledge of infringing
acriviry held sufficient); Playboy Enters., Inc_v. Juss ardenburgh, Inc.. 982 F. Supp.
503, 514 (N.D. Ohio 199 efendants had at [east constructive KRow edge that

infringing activiry was likély 10 be occurmng on their” online bulletin bear service).

4 MusicCity asserts that, since it switched Mmf-;f:heus to the Gnutella platform in
March, the notices it has received from Plaintiffs merely have idenil 1ed members of
the general Gnutella user population who are hosting infrnging files, without SE/{.‘CI—
fying whether those users are using the Maorpheus sysiem i articular, MC-C Mem.
15-16. MusicCity simpl misreads the nonces. All of the 1n rmgmtg files listed n
Plainniffs’ natices since March were found in the “shared folder’™ of users ranmn the
Morpheus applicanan. Creighton Opp. Decl. 11-12; Charlesworth Opp. Decl.

4
PrAINTIFEST OPPOSITION T Q DREFENDANTS' MOTIONS FOR 31:MMARY JLDGMENT
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such knowledge “can only come in the form of notice of specific copyn ghted works

from plainuffs.” 1d. at ™. But Judge Patel held that the Court of Appeals in Napster

»did nat create a new knowledge standard for contribytory infringement. Instead, the
court relied on the wraditional formularion that either constructive or actnal knowledge
is sufficient.” 1d. The Ninth Circuir’s reference 1o Napster’s receipt of notice of
specific infringing files and subsequent failure to block access to those files “is
merely exemplary. It is not an exclusive listof conduct necessary 10 give rise 10
contributory liability. Nor should the court’s language be interpreted as mandaung a
showing of actual knowledge.” 1d. at *7.

Likewise, in Aimster, the court neld that the defendanis’ knowledge was
sufficiently shown by notice letters they received, the content of the their web site,
and user sfalements in defendants’ online chat rooms and bullerin boards — evidence
that is present here as well — and that “[e]ach of these elements, taken rogether or
even individually, would conclusively demonsirate Defendants’ knowledge of the
infringing activity raking place on the Aimster system.” 2002 WL 31006142, a1 *¥12
(emphasis added). “It may be that, due 10 Aimster’s encryption scheme, defendants ‘
are unaware of the actual specific wansfers of specific copyrighted material between
specific users of the Aimster system. However, there is absolutely no indication in
the precedennal authority that such specificity of knowledge is required in the
contributory infringement context.” 1d. a1 *13 (emphasis in original). “Constructive
knowledge may also meer the knowledge requirement.” Id.

The Ninth Circuit noted in Napster that “if a computer system operator learns
of specific infringing material available on his system,” the operator has “sufficient
knowledge - . . 10 impose contributory liability.” 239 F.3d at 1021 (emphasis added).
But the conrt did not hold that the defendant’s knowledge of specific infringing

maierial on the system is necessary 10 liability, or that actionable knowledge cannot

be shown by other types of evidence, such as communicartions from direct infringers,

see, e.g., Plifs. SUF 3(j). 3(p), or the defendant’s own admission that infringement
5 .
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occurs. 1n fact, the court went oul of its way 1o list other types of evidence that show

knowledge. Napster, 239 F.3d a1 1020 n.s.’

B. There Is Extensive Undisputed Evidence of Defendants’
Actnal and Constructive Knowledge of Infringement.

As in Napster, and unlike in Sony-Betamax, the evidence of Defendants’
knowledge here consists of far more than their awareness that their technology 18
technically capable of aiding infringement. Plaintiffs have compiled an extensive
record showing beyond dispure that Defendanis have acted with actual and
conspructive knowledge of their users’ infringements. That knowledge has come
from numerous sources, see Plifs. 8J Mem. 23-30; Plifs. SUF 3(a)-3(1), including
what MusicCity erroneausly contends is the only permissible saurce of knowledge -
notice lerrers from the Plainnffs that identify millions of specific infringing files
being dismibuted by Dekfendams’ users, Plifs. SUF 3(a), 3(b). But the recard also
contains other undisputed evidence that is independently sufficient io establish
Defendanis’ knowledge. That evidence, more fully discussed in Plainiffs’
Memorandum in support of their motion for summary judgment and the
accompanying srarement of uncontroverted facts, includes the following:

’ Both MusicCiry and Grokster (through an affiliate) operated blatantly
infringing “OpenNap” services, and then, after the Ninth Circuir’s decision n
Napster, sought 10 lure and “migrare” OpenNap users and their infringing files 10 the
Morpheus and Grokster services, respectively. Plifs. SUF 3(c)-(e)-

S - .- . . .
The Court of Appeals in Napster held that, as a marner of 4 reliminary injuncrion
remedy, cO ynfgh gwners n tﬁar case bore a burden “10 prfo-vige notice 16 Napster of
copyrighted works and files confaining such warks available on the Napster s stem
befare Napster has the dufy 10 disable access to the offending content.” 239 F.3d at
1027, Bu this “burden-shifung starement . - - addressed only the scope of injunchve
relief” Fonovisa v. Napster, 2002 WL 398676, at 9. Napsier had the burden of
removing minngme nies o which it otherwise had “reasonable knowledge.” A&
th Cir. 2002) (“Napster I

Records. Inc. v. Napster, Inc., 284 F.34 1091, 1095’[(_191 _ _ Nap )
aThirming order requinng Napsier to shut down). 1he Ninth Circult never Su%g\?sted
that specific notice is a prerequusie of liabiliry. See Fonovisa V. Napster, 2002 WL
308676, at *27-37. .
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. Afier launching the Morpheus service, MusicCiry’s computers captured
data from the system confirming that users were searching for music of [op-selling
recording aruists. Plifs. SUF 3(h).”

. Defendants’ users have often discussed their distribution or copying of

specific copyrighted works in chat rooms and message boards maintained and
monitored by Defendants, and in e-mail messages sent directly 1o Defendants. Plifs.
SUF 3())-

o Defendants have given users specific advice on how to download copy-
righted content. Plifs. SUF 3(p). See Aimster, 2002 WL 31006142, at *12 (“rutorial”

on use of system to infringe copyrghts demonstrates defendant’s knowledge).

. Defendants’ executives have used their systems fo search for and
download copyrighted warks. Phifs. SUF 3(k). See Napster, 239 F.3d ar 1020 n.5.

] MusicCity has promoted Morpheus with materials feamring examples of
infringing files. Plifs. SUF 3()), 3(n). See Napster, 239 F.3d a1 1020 n.5.

. Defendants’ execurives have experience in businesses based on capy-
righred content and are sdphisricated in intelleciual property marters. Plifs. SUF 3(0)-

See Napster, 239 F.3d at 1020 n.5.

6 MusicCity not onjy knew that 11s users were infringin% copyrights but was
cancerned that the quantity of popular media files available on 1s system mghyt not
be as large as on compeniars’ systems. In A ril 2001, as MusicCiry was just abour 10
launch the FasiTrack-based version of Morpheus, a semor officer wrote 10 the then-

CEQ: "Mike, | downloaded bearshare {a competin Gnutella-based client applicarion]

10 compare, and thez are much larger, ty%e fart brooks and got 2700 songs, on
Jélarplheus? §§’"I 6D.” Borkowsk: Decl Ex. 11, p. 1237 (emphasis added). A few
ays later, a

2 MusicCity employee, ap arently testing Morpheus, wrote 10 MusicCiry’s
chief technical officer: ] seem to be F\avmg problems finding music conient, a lor of
non, results even on smuff like Elton John, but I %ess that our nerwork should make
a difference since we have grearer numbers.” orkowski Decl., Ex. 11, p. 1188
(emphasis added); see alsa arkowski Decl., Ex. 11, p. 969 (user complains that therg
were no videos on the sysiem of Muddy Waters, Buddy Guy or the Kinks. MusicCiry
replied: “Maybe you should load some up™). MusicCity also was aware of the
p. 1082, 1760, 1885; Smith

-18-554:2 (Terry Decl., Ex. 9, pp- 385-86). usicCiry even discussed ways
of avoiding enforcement acnans. Barkowski Decl., Ex. 11, PD. 1482 (“Could we set
up Two Si{es, One Music City, ane infimite music to make 1l harder 1o shut ane down,
then have to go after another’™), 1792 )
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. Defendants protecftheir own intellectual property. Pltfs. SUF 3(s). ‘See

1l use their systems like any other user 10 see what is obvious to everyone — thata huge

Napster, 239 F.3d a1 1020 n.5.
. Defendants have received and are aware of media reporis noting the
widespread piracy on their systems. Plifs. SUF 3(1).

In addition, and most basically, Defendants at all times have had the ability 10

proportion and absolute number of the available files consist of copyrighted works.
See Napster, 239 F.3d at 1024 (“As 3 practical matier, Napster, its users and the
record company plainnffs have equal access 10 infringing material by employing
Napster’s ‘search function’). Plaintiffs’ statistical sample, obtained simply by
downloading files available on the FastTrack network using the Grokster application,
determined that 90% of the files distributed by FastTrack users are likely infringing
copies of commercially released copyrighted works, and ar least 75% of the files
infringe the copyrights of Plaintiffs in this action. Olkin Decl. § 16; Creighton Opp-
Decl. §f 5-6. Compare Napster, 114 F. Supp. 2d at 903 (72.5% of files infringed

copyrights of plainuffs). Defendanis could have verified the massive infringement on

their systems at any Hme. Their decision instead to ignore their users’ infringement
does not allow them 1o escape liability. See Aimster, 2002 WL 31006142, at *13

(defendants’ self-imposed ignorance of infringing activity does not prevent finding of

actionable knowledge).
C. Defendants’ Arguments That They Lack Sufficient Knowledge
Are Baseless.

MusicCity suggests that the only knowledge of infringement that is relevant is
knowledge it has acquired since swirching Morpheus to the Gnutella platform. MC-C

Mem. 15-16. But MusicCity’s decision in March 2002 to implement a neW protocol

for its system did not magically cleanse it of the knowledge of infringement 1t
acquired while its sysiem employed the FastTrack protocol, nor does that decision

shield MusicCity from liability for its subsequent conduct. While using FasiTrack,
' g
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MusicCity built a base of millions of users. Phifs. SUF 5(a). ’II alsa received
numerous notices fram Plaintiffs thar identified millions of infringing files made
available for capying by Morpheus users. Plifs. SUF 3(a), 3(b). Before ir launched
its Gnutella-based system, it had bath actual and consmuctive knowledge, from many
sources, of the massive infringement by Morpheus users. Plifs. SUF 3(a)-(1).

After being ousted fram the FasiTrack network, MusicCity plainly anticipated
~ and did everything it could to ensure — that a large number of its FastTrack-era
users wauld use the new Gnurella-based version of Morpheus in precisely the same
way they had used prior incamations. In the brief period between the FastTrack
ouster and the unveiling of the Gnuiella-based version, MusicCity assured is users on
1s websire: “[W]e . . . are commirted to [getring] you dack up on the nerwork as
soon as possible.” See Supp. Recl. of Frank Creighton in F urther Opposinon to
Morion for Partial Summary Judgment of Defendants (filed Feb. 28, 2002), Ex. 36
(emphasis added). Shorly after making the switch to Gnutella, MusicCiry told 11s
users: “All of your shared files from the previous version of Morpheus are
automatically rransferred into the new Morpheus [Preview Edition] ~ you wor't
lose any of your content!” Terry Decl., Ex. 12, p. 596 (emphasis added). MusicCity
thus not only had every reason 1o expect that a large proportion of the infringing files
made available by i1s users in the FastTrack era would conrinue 1o be made available
by those same users in the Gnutella era — it guaranteed that it would happen.

MusicCity asserts that Plaintiffs’ infringement notices do not give it actionable
knowledge because they “arrive afier the distnbution of the Morpheus program, ar a
rimé when [MusicCity] has no ability 1o act upon the notices.” MC-C Mem. 16.

First, as a matier of undisputed fact, MusicCity does have the ability 1o act on
Plaintiffs’ notices. At all times, if retains the ability 10 combar rather than promote
the unauthorized copying and disribution of copyri ghted works that rakes place on 11§
system. See infra at 17-26; Plifs. ST Mem. 35-41.

9
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Second, as a matier of law, MusicCiry’s argument improperly atiempts o
impart the vicarious-liability concept of “contol” or “supervision,” see Napster, 239
F.3d ar 1022, into the docinne of contributory infringement, where it has no place.
See, e.g., Casellav. Morris, 820 £.2d 362, 365 n.4 (11th Cir. 1987) (“the question of

Momis’ “control’ is irrelevant [0 contribuiary infringement analysis”). Contributory

liability requires only that the defendant knowingly and materially contribuie 10
infringing conduct. Napster, 230 F.3d a1 1019. Asmnoted above, a defendant may be
held liable even if it never receives a notice of specific infringing files, so s
professed inability 1o act on such notice is irrelevant. Conrrary 10 MusicCiry’s
suggestion, MC-C Mem. 15, Napster did not engraft “abiliry to act” upon
infringement notices as an additional requirement of conmiburory liability. Napster
simply cited failure to black infringing files after notice (as Defendants here have
also failed 10 da) as one way — but certainly not the only way — that a compuler sys-
tem operator can knowingly contribute 1o infringement. 239 F.3d at 1021. “Conduct
sufficient for liability may take forms other than a combinarion of actual knowledge
and failure 1o block access.” Fonovisa V. Napster, 2002 WL 398676, at *7.

Grokster, for its part, admits that it is “aware as a general matier that some of
i1s users are infringing copyrights.” Grokster Mem. 15. In this seting, such an
admission disposes of the issue. “General” knowledge thar users are engaged In
infringement is sufficient for contributory liability. See Napster, 239 F.3d a1 1020 n.5
(knowledge shown by general statement of Napster executive that users “are ex-
changing pirated music™); Aimster, 2002 WL 31006142, ar *13. Moreover, although
it is not necessary for liapiliry, Grokster has much more than “general” knowledge of
infringement. See supra at 6-2. There is, for instance, abundant undisputed evidence
that it has received specific actual knowledge of users’ infringing activity from
multiple sources, including Plaintiffs’ notices of infringement and communicarons
with its users. Plifs. SUF 3(a), 3(b), 3(4), 3(k), 3(p). Grokster has given users advice
on how 10 download specific copyrighied Works. E.p., GR06581, GR04524

10
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(Borkowski Decl., Ex. 12, pp. 2360, 2354) (“Grokster Support” giving advice on how
1o download Lord of the Rings, Resident Evil, and Big Far Liar); see also Plifs. S
Mem. 26-28. Grokster’s assertion that it “"has no way of knowing what files are being
exchanged, or by whom,” Grokster Mem. 3, ignores the many occasions on which
users have rold Groksier what infringing files they have downloaded. Plifs. SUF 3(3)4
In any case, the “exchange” or downloading of files does not repreésent the totality of
infringing conduct. The unauthorized distribution of copyrighted works is also
intringement, and Plaintiffs’ notices have given Grokster knowledge of many In-
stances of unlawful dismribution. Plifs. SUF 3(a), 3(b)- Grokster’s knowledge of

infringing activiy by its users is more than sufficient 1o satsfy the “knowledge”

element of contributory liability.

p.  Given the Undisputed Evidence of Defendants’ Knowledge,
Sony-Betamax 1s Not a Defense.

As definitively interpreted by the Ninth Circuit, Sony-Betamax precludes

imposition of contributory liability only where it is based solely on the defendant’s
constructive knowledge that its rechnology is capable of being used for infringement.
Napster, 239 F.3d at 102] (a system operator “cannot be liable for contributary
infringemeni merely because the structure of the system allows for the exchange of
copyrighted material”). Acrual or constructive knowledge from any other source
“renders Sony’s holding of limited assistance,” id. ar 1020, “[rlegardless of the
number of [the system’s] infringing versus noninfringing uses,” id. at 1021.

Despite the Ninth Circuit’s narrow reading and application of Sony-Betamax,

Defendanis go on at length about the supposed existence of “substantial non-infring-
ing uses” of their systems, 4s though this provides some sort of freestanding defense
unrelared fo the “knawledge™ element of conmibutory liability. MC-C Mem. 11-15;
Groksier Mem. 9-14. Indeed, MusicCiry argues explicitly thai the existence of nonin-
fringing uses furnishes a defense even if the defendant knows it is aiding infringe-

n
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ment. MC-C Mem. 14-13. That view hasno basis in the law.” Remarkably,

MusicCity cites Napsler in support of its position, but, for the reasons just noted, that

case compels precisely the opposite reading. MusicCury also relies upon Vault Corp.
v. Ouaid Software Ltd., 847 F 2d 255 (5th Cir. 1988), but that case did not involve a

defendant that acted with knowledge of infringement.”

Simply put, where the defendant’s knowledge of infringement is shown by
evidence other than the mere capacity of its technology for infringing use, 1t does not
marter how subsiannal the noninfringing uses are or may someday be. Because
Defendants indisputably have acrual knowledge of infingement, as well as construc-
tive knowledge derived from facis other than the mere capability of their systems [0
aid infringement, the Sony-Betamax doctrine has no applicarion 1o this case.

E. Sony-Betamax Does Not Apply for Many Additional Reasons.

Although the Court need nat reach these issues, there are a host of other

reasons why, as a marter of law, Sony-Betamax cannot furnish a defense here:

° Sony-Betamax does not provide a defense where, as here, the defendanis

maintain an ongoing relationship with their users. Sony-Betamax, 464 U.S. atr437;

7 MusicCiry argues (without citarion) that in Sony-Betamax, “Sony was admirtedly
in possession of general knawledge regarding the Ininnging uses of the Betamax.”
ME-C Mem. 14 n.7. But in the Supreme Court, the plainufis’ sole argument as 10
knowledge was that the defendants were liahle “merely’”’ by virtue of their awareness
that the Betamax cauld be used to infringe. See 464 U.S. at 428.

? MusicCity charactenzes Vault as a case in which “the Fifth Circuir allowed the
invocation of the Sony-Betamax defense d_es?ue acrual knowledge.” MC-C Mem. 14
n.8. That artful wording fails 10 note precisely wha it was that the Vault defendant
knew. The defendant manufactured computer diskettes that allowed users to make
copies of third-party compuler programs sold m copy-prorected form. The Copyright
Act specifically peTImils Users 10 make “archival” copies of a coménuter Brogram
without the pgrmission of the copy, ght owner. 17 US.C. § 117(b) (2000).” The
defendant in Vault admitted iy ha “actual 'knowledgFe that 1ts 6%1‘0duCI_lS used 10 make
unauthorized copies of copynghied maerial.” 847 F.2d ar 262. Bur in that seiing,
“,nauthorized” was not the same as “Infringing” — a substanrial use of the product
was 1o make unauthorized, but nevertheless noninfringing, archival copies of
programs. ld. Here, by contrast, the _una_uthon-zed distribution and copym(;); of a
copyrighted work elearly consumutes infringement. Napster, 239 F.3d at 1014. To the
exient thar Vault possibly could be read to hold that The existence of noninfringing
uses furnishes a defense where the defendang knowingly coniributes to infringement,
the decision 1s nconsistent with Napster and s not go0d law within this Cireutt.
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Aimster, 2002 WL 31006142, at *15 (“Unlike the case in Sony, the instant case
involves an ongoing relationship berween the direct infringers (the users) and the

coniributory infringers (the Defendants)”); Plifs. S Mem. 46-47. In Sony-Betamax,

the defendants’ last cantact with the direct infringers was at the point of selling the

Beramax videotape recorder. By contrast, Defendants here maintain a variety of

continued interactions with their users. Plifs. SUF 8(a)-(g); infra at 18-22, 26-28.

. Sony-Betamax does not provide a defense where, as here, the defendants
facilirate not only unlawtul reproduction but also unlawful distribution of copy-
nighted works. Sony-Betamax, 464 U.S. at 425; Aimster, 2002 WL 31 006142, ar *15
(“there is nothing 10 suggest thar Sony extends 1o protect the unauthorized and wide-
spread distribution of infringing works™); P1ifs. SJ Mem. 48; Pltfs. SUF 2(a)-(e).

J Sony-Betamax does not provide a defense where, as here, the defendants
specifically desi gned their technology for infringing use. Aimster, 2002 WL
31006142, at ¥16 (“Aimsier is a service specifically designed 10 aid the infringing
activities of its users and, on that basis alone, should not be eligible for Sony’s pro-
tections™); A&M Records, Inc. V. Abdallah, 948 F. Supp. 1449, 1456 (C.D. Cal.
1996); Plifs. SI Mem. 48; Plifs. SUF 10. Similarly, “the Court in Sony approvingly

cited the district court’s finding that Sony had not “influenced or encouraged’ the
unlawful copies,” Aimster, 2002 WL 31006142 at *16, unlike the Defendanis here.

* Sony-Betamax does not provide a defense where, as here, the defendants
can prevent the infringing uses of their tiechnology while preserving the non-
infringing uses. Plifs. S1 Mem. 48: Phifs. SUF 7(a)-()-

. Finally, Sony-Betamax is relevant only to claims for contributory

infringement, and “has no applicafion 1o . . . vicarious copyright infringement.”
Napster, 239 F.3d at 1022.
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F. ThereIs No Evidence That Defendants’ Systems Have
Commercially Significant Noninfringing Uses.

Only if Defendants could overcome all of the hurdles noted above, which they
cannot, would this Court need 1o reach the issue of whether their systems are capable
of “commercially significant noninfringing uses.” Sony-Betamax, 464 U.S. a1 442;
Napster, 239 F.3d ar 1021. (Defendanis habitually omit the critical phrase “commer-
cially significant.” Sge, e.g., MC-C Mem. 13, 14; Grokstér Mem. 2, 10, 12).

Even if the Court considers this issue, Defendants have not discharged their
burden of submitting evidence sufficient o create 2 triable issue of fact, let alone to
have the marter resolved in their favor as a mater of law.” Defendants’ declararions
on the issue largely talk about the noninfringing uses of the [nienet or peer-10-peer
technology generally, not of Defendanis’ sysiems specifically.'® Indeed, many of
Defendants’ declarants admit thar they have never even used Defendanis’ systems 10
ascertain the availability of the non-infringing content described in their declara-
rions.'" And none of the declarants who refer 1o the noninfringing uses of the sysiemy

addresses the magnitude or substantiality of such uses, or their commercial

° MusicCir mcorrec.ﬂi/ claims tha Plainiffs bear the burden of rll\igatingotbe
existence of commercially significan] noninfringing uses. MC-C Mem. 10. A
plainnff bears only the barden of makmg out a prima facie case on the two elements
of contributory liability — knowledge an conm%uu_on. Then, if the plamtiff’s show-
;n%jpf “knowledge’’ rests ennrely on the bare capacity of defendant’s product to
infrng

e LT s 4

e, 11 is an affirmative defense tha the product 18 capable of subsianfial nonin-

fringing uses. Napster, 114 F. Supp. 2d at 912. Defendans themse]ves plead the
Sony-éetamax doctrine as an affirmarive defense. See MusicCity Answer 1o MGM
m. Compl. ar 9; MusicCity Answer 10 { eiber Am. Compl. at 13-14; Grokster

Answer 10 MGM Am. Compl. a1 §; Grokster Answer [0 Leiber Am. Compl. al 9-10
Defendanis thus bear the burden of proof on the issue. Plifs. SJ Mem. 4

10 §ee e.g, Jan Decl. §§ 7-14; Newby Decl. 9§ 10-12; Kahle Decl. 1y 8-20; Pre-
linger DE_C% 9 17-18; g‘iﬂnnreich Decl.yﬂ 4445?.11

W See lan Dep. 13:9-16:8 (Tex? Decl., Ex. 2, - 13-148; Kahle Dep. 55:1-68:4
Terry Decl,, Ex. 3, pp. 10-32); Prelinger Dep. 68:16-21 (Terry Decl.. Ex. 6, p- 58);
innreich Dep. 60:10-12 (Terry Decl., Ex. 7,p. 60).
14
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significance, i.e., whether Defendants could sustain a commercial business bullt on
those uses. Those declaranis admn they have no informarion on the subject.”?

That Defendanis cannat find anyone 10 vouch for the commercial significance
of noninfringing uses is hardly surprising. The overwhelming volume of the files
available on Defendants’ systems are capyrighted sound recordings, audiovisual
works, and other works thar are distributed without authorizarion of the copyright
owner. Plifs. SUF 3(a); Olkin Decl. § 16. There is no reason to believe that Defen-
danis — which, afier all, set out 1o build businesses on providing access 10 infringing
content, not the King James Bible, Plifs. S Mem. 4-10 — could sustain a commercial
enterprise if the only files on their sysiems were public domain and other noninfring-
ing works, which are typically available for free at multiple locations on the Internet.

{1. DEFENDANTS ARE LIABLE FOR VICARIOUS INFRINGEMENT.

A. Vicarious Liability Requires Ounly that the Defendant Have the
Abiliry 1o Exercise Supervision or Control Over Infringers.

Vicarious liability in copyright law rests on a simple proposition: if someane
makes money from others’ infringing activity and has the ability 10 sypervise or
contral the activity, that person — rather than the copyright owner — should bear the

cast of the infringement. See, e.£., PolyGram Int'l Publ’g. Inc. v. Nevada/TI1G. Inc.,
855 F. Supp. 1314, 1325 (D. Mass. 1994). Vicarious liability does not require that

the defendant acrually exercise supcrwsmn or control over the direct infringers. lris
enough that it has the abiliry 1o do so. Where the defendant is “in a position 10 police
the infringing conduct,” s “failure 10 police the conduct” gives rise 1o liability.

Gershwin Publ’a Corp. v. Columbia Armists Mgmt., Inc., 443 F.2d 1159, 1162-63 (2d

12 SecE beri Dep. 53:1-4, 73: 18 74 21 75 g-78: IO(TengDecl Ex. 1, pp. 5-11)%;
Ian cf 2:6-14 (Te Decl 3u ); Kahle De -:24-6 4( crr%Dec
237), Mayers ep. 2 721 220 34:14, 37:11-24 (Terry ec
Fy 43 %?f;”n e ‘63‘ gy s%Pm
re m er De ,
6% 51 1420, 192:6-193:6, 236: D Be

Smngelc
1-63, 6 67 72- 75)

15
PEAINTIEES? OPPOSITION TO DEFFNDANTSS AMOTIONS FOR SUMMARY JUDGMENT
CV UL 08S4 1 SV W (PHWA)




Oct-15-2002

o

\DOO\IO\LI\.I)LA)

02:08pm  From=0'MELVENY & MYERSLLP LAt/2 +2134306407 T-251 P.023/043 F-639

Cir. 1971). “To escape imposition of vicarious labiliry, the reserved righf 10 police
must be exercised 1o its fullest extent.” Napster, 239 F.3d at 1023..

Vicarous liability is imposed even where the defendant has no formal nght 1o
supervise or control the direct infringers, but nevertheless is able to exercise de facto
supervision over them because they 1ook to the defendant for direction or mstruction.
See RCA/Ariola Int’l, Inc. v. Thomas & Grayston Co., 845 F.2d 773, 782 (8th Cir.
1988); Gershwin, 443 F.2d ar 1 163. Further, the defendant’s ability 1o supervise or

contro) need not rise 1o the level of an ability directly to dicrate or prevent the
acrivities of the direct infringers. It is sufficient thar the defendant have “‘pervasive
participation in the formation and direction’ of the direct infringers, incjuding
promoting them (i.e. creating an audience for them).” Fonovisa, Inc. v. Cherry Auc-
non. Inc., 76 F.3d 259, 263 (9th Cir. 1996) (qubting Gershwin, 443 F.2d ar 1163).

Qn this issue, courts have steadfastly rejected atempts by defendants to exalt form

aver substance or 1o structure their affairs so they can deny responsibility for
infringements from which they profit. *“Tuming a blind eye to detectable acts of
infringement for the sake of profit gives rise 1o liability.” Napster, 239 F.3d at 1023.

Defendants make no effort ta dispute the obvious fact that they profit from the
pervasive infringing activity of their users. See Plifs. SJ Mem. 31-33. Nor could
they. They profit by displaying advertising 1o users drawn by easy access 10 a near-
limitless selection of copyrighted warks. Phifs. SUF 5(a)-(f). Defendants contest
only the “supervision or conrol” element of vicarious liability. Reduced 1o its
essence, their argument is that they cannot be held vicariously liable because, unlike
Napsier, they da not operate ceniral servers that perform indexing and search
functions (although it is undisputed that their ceniral servers inferaci with users in a
variety of ways). MC-V Mem. 14- 18, Grokster Mem. 16-18. That very argumeni,
however, was recently considered and rejected by Judge Aspen In Aimster:

The cancept that Aimsier caralogues all available files for download

in a single, ceniralized database is hotly contested by the parties. The

16
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reason for this debae is that a critical aspect of the Napster decision
was that Napster operated 2 ceniral directory of all the files avatlable

in its system. According 10 [defendants), Almster contains no such

central darabase. Plainnffs disagree. . .. [W]e find that there is insuf-
ficient evidence 1o resolve this conflict. However, our decision today
can be and is based on considerarions independent of this evidentiary
insufticiency. In other words, the reasoning of this opinion [finding
likely vicarious liability] would hold regardless of whether or not
Aimster maintains 4 central database of files available for transfer.
Aimster, 2002 WL 31006142, at *3 n.6 (emphasis added).
Contrary to Defendants’ suggestion, the Ninth Circuit in Napster did not devisel
a set of formalistic new vicarious liability rules for the Internet. That decision
applied senled principles established in non-Internet precedents such as the court’s

earlier decision in Fonovisa v. Cherry Auction and the Second Circuit’s widely cited

decision in Gershwin."? Napster, 239 F.3d at 1023-24. Under the principles

enunciated in Napster and i1s antecedents, Defendants’ ability 10 supervise and
conirol their users is more than enough to subject Defendants 10 vicarious liability.

B. MusicCity Possesses the Ability to Supervise or Control
Users of Its Gnutella-Based System.

The undispuied facts — including many that have come 1o light since the partieg

filed their cross-motians for summary judgment (as MusicCiry waited until after the

1 I Gershwin, 443 F.2d at 1159, the defendant arganized and assisted Jocal non-
profit associauions that staged communify CORCeris. Among 1i1s functions was 10 help
generare audiences far the concerts, 10 SErve as agent for some of the performers, and
% arrange the pripting of pragrams hisnng the musical compositions 10 be performed.
However, the defendant did not select the camposinons, did not own or conirol the
performing venues, and “had no formal pawer to conrol either the local association |
or the arnsts.” Id. at 1163. After the plainnff’s composiuon was performed without
gemusswn, the Second Circuit upheld a summaty judgment of vicarions liabihty
ecause the defendant had “pervasive participanion in the formation and direction” of
the direct infringers, promoted and created an audience for them; and “wasina
osition 1o pohice the infringing conduct of its artists.” 1d. Moreover, “the local

fssociation depended upon [the defendant) for direction In Maers such as this.” 1d.
17
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filing of these monions o produce (o Plaintiffs the source code and other files detail-
ing the functionaliry of irs current Gnutella-based system'”) — make clear that
MusicCity tetains the ability to supervise or control the activities of Morpheus users.

1. MusicCitv Controls 1ts Software and System.

Software is the result of innumerable conscious decisions made by those who
develop it. Horowitz Decl. § 7. MusicCiry controls the design of the Morpheus
software, how 10 disrribute it 1o users, how frequently 10 update it, which features 10
add 10 it, which fearures 1o delete, which ceniral servers will communicate with a
Morpheus user, and who may access the Morpheus system and on what terms. As
MusicCity’s own expert nofes, sofiware ~applications are not cast in stone and
services should nor remain immutable once they have been released and are in use by
applicanons and users.” Gribble Dep. 297:5-298:25 (Terry Decl., Ex. 8, pp. 378-79).

When i1s suits its own purposes, MusicCity takes full advantage of its ability 10
revise the Morpheus sofiware. In the first seven weeks after Jaunch of Morpheus 2.0
(the current Gnuiella-based version of Morpheus) in August of this year, MusicCity
produced approximarely eighreen separaie upgrades 1o the software — or one new
version every two fo three days. Smith Dep. 584:22-585:25 (Terry Decl., Ex. 9, pp.
414-15). The ability quickly to distribute to irs users updated versions of the software
~ with, in the words of MusicCity’s expert, “enhancements that change the file
sharing capabilities,” Gribble Dep. 292:3-5 (Terry Decl., Ex. 8, p. 373) (emphasis
added) ~ is so important 1o MusicCiry that it designed its system so that users’
software communicates with a MusicCity ceniral server at a regular interval (ininally

once every hour, now once per day) 1o see whether a new version is available. Smith

14 wTpe source code of a program is ifs operafing instructions in a format that a
COMPUIET programmer can read and use fo maintain and revise a program.” L v.
Price Wa{erh%g_s_g_l;l:ﬂ 302 F.3d 749, 752 n.1 (Tth Cir. 2002). us,u:Cx?' rovided
the source code 10 s tesufymé expert “a few weeks” before the ﬁhn%o the
ribble Dep. 28:1-11 (Teng Decl., Ex. 8, p. 109).
] of. Ellis Horowitz, which

symmary judgment motions.
Defendanis have filed herewith the Declaranon of Pr
discusses his analysis of the belatedly produced code.
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Dep. 610:21-611:23 (Terry Decl., Ex. 9, pp. 440-41). If so, MusicCity sends the user
4 message inviting the user 1o download the new version. Horowiiz Decl. §| 26.

By continually changing how its safiware works and quickly making those
changes available 1o the public, MusicCity mainiains coniol over its relarionship
with its users in a way thar no manufacturer of 2 VCR or other 1angible good possibly
could. Moreaver, because it controls the sysiem, MusicCity controls how much
control it exerts over its users and over the functionality of its system at any given
rime. Horowiiz Decl. 44 18-20, 49. Thus, for MusicCity 1o assert that “controlfling]
the file-sharing activiries of Morpheus users” is “impossible” in light of “the current
architecture” of its software, MC-V Mem. 16, is merely 10 state that it would have 10
change the software 1o do so, which it already does on a near-constant basis.

3. The Current Morpheus System Demonstrates Numerous Ways in
Which MusicCity Controls or Supervises Its Users’ Activities.

MusicCity’s current ability ta supervise or conmrol use of its system is substan-
tial, and its contacts with users of the system are persistent. That is precisely what
one would expect of a company thar makes money by sending advertisements o
users, whom it must keep satisfied enongh to continue using Morpheus — and not
some competitor’s system.

a.  Central-Server Control Via the “Auto.xml” File

MusicCity currently maintains centralized and immediate control over the
functionality of the software on its users’ compufers. Horowitz Decl. 4§ 7, 21-24, 36-
37, 40-49. Atregular intervals (formerly once an hour, now once per day), every
Morpheus 2.0 user application communicates with a set of MusicCiry central servers
10 read what Morpheus calls the “auto.xml” file — a set of instructions that commands
the software on the user’s computer to perform cerrain 1asks. Smith Dep. 603:8-
604:18 (Terry Decl., Ex. 9, pp. 433-34); Gribble Dep. 66:19-25, 218:8-18 (Terry
Decl., Ex. 8, pp. 147, 299). Merely by changing the contents of this central server

file, MusicCity can change the behavior of the software on its Users’ COMpULErs
19 |
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without changing the actual user sofiware itself. Horowirz Decl. 1925, 40. In
addinon, MusicCity has the ability 1o change the user software 1o enhance or diminish
the ceniral conirol that can be exercised by means of this “antoxml” file. 1d. §49.
Most significantly, as MusicCity’s chiet technical officer has admiued, and as
1ests by Plaintiffs” experts have confirmed, the “auta.xml” file gives MusicCity the
ability 1o “force” upgrades — L& 10 compel users 10 accept the download and
installation of an updated version of the application without the users’ consent.
Smith Dep. 650:4-651:7, 661:1-4 (Terry Decl., Ex. 9, pp- 480-81, 490); see also
Horowisz Decl. §§ 7, 25-39. With this feature, MusicCiry is able 1o replace the entire

Morpheus application (or any part of it) for every user running Morpheus 2.0. 1d. 17
‘Thus, MusicCiry has sufficient conirol over its sysiem to be able, if it wished (or if
this Court ordered it), 1o add 1o the current Morpheus applicarion features that imple-
men filtering, ““fingerprinting,” or some other copyright-protection rechnology. See
Plifs. SJ Mem. 40-43; Phifs. SUF 7(a)-(D-

The “auto.xml” file also gives MusicCity the ability to make other changes
from a central location that affect the operation of the software on all its Morpheus
2.0 users’ computers. MusicCiry’s expert agrees thar these “uning paramerers,”
adjustable at will by MusicCiry, affect functions that are “part of the Morpheus file
sharing functionality.” Gribble Dep. 223:14-224:6 (Terry Decl., Ex. 8, pp. 304-05).
These “tuning parameters” perform the following 1asks, among others: |

. They adjust variables that affect how communications (and, in particular;
user search requesis) are propagated throughout the nefwork, id. ar 223:17-21;
Horowitz Decl. { 40, 43.

’ They adjust a variable that causes the user soffware 1o filter out all
search results that do not support the descriptions of available files (called “meta-
daia”) in the formart used by Morpheus. Smith Dep. 683:22-685:21 (Terry Decl,, EX.

9, pp. 513-15). MusicCity couldin effect prevent its users from obraining search

20
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results from anyone but other Morpheus USETs — crealing a private network within the
larger universe of Gnuiella users. See Horowitz Decl. § 41.

] They add Internet addresses of “bootsirap” SEervers. MusicCiry thus can
always ensure, from 2 central location, that users have enough addresses of such
servers 1o coniinye fo connect 10 the Gnutella network. Smith Dep. 675:14-18 (Terry
Decl., Ex. 9, p. 505); Horawitz Decl. ] 46.

* They adjust how often the client application communicates with the
MusicCity server that hosts the “auto.xml” file irself. Srnith Dep. 604:23-606:12
(Terry Decl., Ex. 9, pp. 434-36). MusicCity recently used this feamre 10 decrease the
frequency of such comymunications 0 once a day. 1d.

b. Other Central-Server Interactions with Users

MusicCiry services users and rracks their sofiware through many other central-
sepver comumunications. For example, one MusicCity server (0T group of related
servers) provides changeable content for the Marpheus “Home” page, allowing
MusicCirty “1o broadcast messages and information to Morpheus software users.”
Smith Decl. § 31; Horowiiz Decl. § 52(a). Anather MusicCity server COmIMumIcares
with users to assist in the delivery of advertising 1o them, including permitung
MusicCity to adjust how ads appear on the users’ screen. 1d. § 52(b)-

A third MusicCity server receives various pieces of daia from the user’s com-
puter, including the beginning and ending time of the user’s last session of Morpheus
use. Thar information allows MusicCity to determine how many users are connecting
to the system, and how long each stays connected. Id. § 52(c). Significantly, this
central server also receives from each user ¢ unique numerical identifier generated
once by each user’s software and then sent at eachlogintoa MusicCity ceniral server
each time the user launches the sofiware. 1d. This jdentifier uniquely idenrifies each
user’s Marpheus sofiware, which permiis MusicCity and its business parmers o track
unique copies of the software, Smith Dep. 721 .17-722:21 (Terry Decl.; Ex. 9, pp-
551-52). The mast recent version of the Morpheus source cade causes the sofrware

21 '
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10 ask users, on installation, 10 give additional information (such as their name, age,
and gender), which is relayed 10 MusicCity ceniral servers, associated with that user’s
unique identifier. Horowiiz Decl. §52(c) n.2. (A chart lustrating the numerous
central-server communications relied upon in the Morpheus system s discussed at
Horowitz Decl. § 53 and attached at Exhibir 4 thereto.)
¢.  Automatic Distribution of Files Against Users’ Wishes

One recently uncovered fact further demonstrates that MusicCity’s character-
izarion of itself as a neutral “communicarion tool” (like an e-mail service or an
envelope), MC-V Mem. 2-3, is a fictian. It also demonsirates the extent 1o which
MusicCiry can exert control aver a user’s computer for its OWn business purposes.

MusicCity asserts (without citarion to the record) that it “has no involvement
whatsoever withlthc search and transfer of files of users who choose 1o unlize the P2P
nerworking functions of the Morpheus sofiware.” Id. at 6-7. But, quite to the
contrary, review of recently praduced source code and testing by Plaintiffs’ experts
reveal that, upon first installation, Morpheus 2.0 deprives the user of the choice
whether 1o disiribute certain files, by autematically searching for file directories
associated with other popular file distriburion and copying services (such as Kazaa,
iMesh, LimeWire, BearShare, and others), and then automatically making those files
available for copying by other users. Horowitz Decl. §§ 54-58. Morpheus does this
even if the user has deliberately opted not to make those files available for copying.
For example, one of these other services, Kazaa, gives a user an oppormunity to check
a box 1o “disable file sharing,” by which act the user expresses his intent nor 1o make
available 1o others the files in his Kazaa directory. Id. Y 55. Morpheus 2.0 overrides
the wishes of users who have checked that box. ld.; see also id., Ex. 5 (showing
Morpheus 2.0’s automatic, unauthorized disibution of the Beatles’ “When 1'm 647).

This is merely one more example showing that MusicCity is in the business of
earning revenue by maximizing the amount of pivated content i1s users have access 1o,

so that it in twm can maximize the number of users exposed to the advertising it deliv-
2 ,
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ers. To achieve that end, it will even 1ake conmrol of the files on a user's compuier 10
disribute those files withour the user’s prior consent.

3. MusicCity’s Ability 1o Supervise or Control Is Sufficient for
Vicarious Liability.

These undisputed facts render immaterial the artfully narrow assertions of
MusicCity declaranis Darrell Smith and Steven Gribble as to how the Morpheus
system operates. Even if it were true that MusicCity “has no involvement” — present
rense — in its users’ use of the peer-fo-peer funcrions of Morpheus, Smith Decl. § 28,
it is undispurted that it could have such involvement if it wished, through its conirol of
the “auto.xml” file, through any of its frequent software updates, or otherwise. To be
subject to vicarious liability, a defendant need not actually cxercise supervision or
control over infringers’ activiries; indeed, it is the failure of a defendant 10 exercise
its right and ability “to prevent the exchange of copyrighted material” that makes 1t
culpable for vicarious infringement. See Napster, 239 F.3d ar 1023.

In addition, MusicCiry’s role, in its OpenNap, FastTrack, and now Gnutella
eras, in forming millions of strangers Into an online community of infringing
Morpheus users is, in i1self, enough supervision and control to subject it to vicarious

liabiliry. See Gershwin, 443 F.2d ar 1162 (defendanr’s “pervasive participation in the

formation and direcrion” of direct infringers sufficed to establish acrionable conrrol);

accord Fonovisa, 76 F.3d ar 263 (“[a]s the promoter and organizer of the swap meel,

Cherry Auction wields the same level of control over the direct infringers as did the

Gershwin defendant™).

MusicCiry’s contention that it lacks legally sufficient supervision or confrol
rests on an incorrect view of the law. MusicCity suggests that every lerarion of the
Morpheus application has 10 be analyzed in isolation. See MC-V Mem. 8 (“Once the
sofiware leaves the hands of [MusicCity], it has na control over what the ultimate

user daes with it”). Plainuffs’ claim, hawever, is directed at MusicCity’s conduct,

not the Morpheus technalogy. 1t1s undisputed that MusicCity has a connnuous

23
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|| safeguards in its software. Having unlawfully let the cow out of the barn, MusicCity

relationship with its users. It is the torality of that relationship, not the delivery of a
discrete version of Marpheus, that is the proper focus.

MusicCity argues that it does not have any “control” over users because
Morpheus is, in effect, a perpetual motion machine — users supposedly could continue
to copy and distribute files even if MusicCity ceased to exist. MC-C Mem. 17; MC-
V Mem. 7. This claim, even if true,'’ does not absolve MusicCity of liablity. First,
it simply ignores the reality of MusicCiry's current ongoing participation, promouon, '
supervision, and control of its users’ activity. Second, it ignores the ability 10 control
or supervise that MusicCiry has possessed, but failed 1o exercise, over the Morpheus

software it dismibutes. MusicCity purposely declined to employ anti-infringement

cannot be heard 1o interpose the animal’s escape as i1s OWn defense. In any event, a
defendant does not have 1o be a “but for” cause of infninging activity 1o be vicariously

liable. For example, the flea market operator in Fonovisa v. Cherry Auction was not

essential to the infringement there either; the vendors of bootleg recordings could
have just sold their wares somewhere else. The point in that case, and the point here,
is that — regardless of whether different infringing acts could take place under
different circumstances — the defendant has the abiliry 1o supervise or control the
infringing activity at issue. That is all thatis needed for vicarious liability.
MusicCity invokes the Ninth Circuit’s statements in Napster that “the bound-
aries of the premises that Napster ‘controls and parrols’ are limited.” 239 F.3d at
1023; see MC-V Mem. 14. MusicCity reads that language 1o mean that it cannot be

held liable because its servers do not host any indices of infringing files. Id. at 15.

'S In jts January 2002 motion for partial summary judgment, MusicCity made the
very similar claim that nothing could stop its users from exchanging files with the
FastTrack-based version of Morpheus. Memorandum of Points an Authorities of
SteamCast Networks, Inc. (formerly known as MusicCiry.com, Inc.) and Mus:ch%
Networks, Inc. in Support of Motion for Partial Surnmar¥ Judgment (Jan. 25, 2002),
ar 7. Within weeks, its users were completely shut out of the astTrack network.
Pltfs. SUF 6(m).

24
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However, vicarious liability may be imposed even where the defendant does not own

any “premises” that is involved in the infringing acuvity. See,e.g, Gershwin, 443

F.2d ar 1160- 63 __ap_sr_e_ r did not suggest that a cenmal index is the only circumsiance
thar can give rise 10 vicarious liability for a peer-to-peer file copying and disinibution
system, especiaily where precisely the same functions and facilitation of infringement
exist in a less centralized structure. See Aimster, 2002 WL 31006142, at *3 n.6.
Likewise, the Court of Appeals’ observation that “Napster’s reserved ‘right and
ability’ 1o police [ifs system] is cabined by the system’s current architecture,”
Napster, 239 F.3d ar 1024, is of no assistance 10 MusicCity. In alater appeal in the
Napster lirigation, the Ninth Circuit made clear that by “architecture” it simply meant
the general siructure of the peer-to-peer sysiem, not every derail of 11s original
implementation. A&M Records. Inc. v. Napster, Inc., 284 F.3d 1091, 1098 (9th Cir.
2002) ("Napster [I”). When it became clear after remand from the original appeal

that Napster was able 1o identify files based not only on their filenames but also on
the acwal content of the file, the district court ordered Napster o shut down s

service until it implemented an effective filtering system based on audio fingerprint-

‘ing technology. Id. ar 1097. Rejecﬁng Napster’s protest that that order disregarded

the “current architecrure” of its system, the Ninth Circuil noted that the “new filierning
mechanism does not involve a departure from Napsier’s reserved ability 1o police 1S
system.” Id. ar 1098. Here, asin Napster 11, MusicCiry could, withour altering its
system’s peer-to-peer archilecture, exercise its reserved supervision and coniol 10
implement effective fillering or fingerprinting technologics. Plifs. SUF 7(d)-(e).

Finally, in an argument that is emblematic of its entire defense, MusicCity
maintains that it cannot be vicariously liable because, unlike Napster, it *mainiaims no
conmractual relationship with Morpheus users” tha allows it to terminate users, MC-
V Mem. 16, and because it mumpets its suppased lack of control on its own web

page, id. a1 17. Buf, of course, MusicCiry’s alleged lack of an express coniractual

relarionship with users is entirely 2 situation of its own creation. Until its swiich 10
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the Gnuiella platform in the midst of this litigation, MusicCity did require users 10
agree 10 license 1erms as a condition of using its sysiem, and those ferms gave
MusicCity the right to permanently ban users from the nerwork. Plifs. SUF 6(c).
MusicCiry still identifies its users by a unique identifier. It clearly could ympose

license terms on thase users for its Gnutella-based system — user licenses arc virtually

universal in the software business, even for software given away over the Iniemnet.

Horowitz Decl. § 20. It has simply declined to do so. MusicCiry seems [0 ViewW

Napster not as a judicial condemnation of infringement, butas a checklist of steps

one can 1ake 1o achieve the same result as Napster bur with legal impunity — e.&., do

not reserve an express right 1o [erminé,te. Such an elevarion of form over subsiance is

clearly not anything that the Court of Appeals intended or that copyright law pETITS.
C.  Grokster Has the Abiliry to Supervise and Control 1ts Users.

Unlike MusicCity, Grokster still employs the FasiTrack technology under
license from Kazaa. Since launching is FasiTrack-based system in July 2001,
Grokster has had the ability 1o contral users’ activiries in many ways, either directly
or through Kazaa. See generally Plifs. SJ Mem. 34-43. The manifestations of
Groksier's conirol have included (but are by no means limited 10) the following:

J Grokster has created and promoied a user base that makes i1s system an
effective vehicle for infringement. Grokster provides detailed writren instructions 10
i1s users about how 1o use ils copying and distribution system, including a "news-
lerer,” chat room, and bulletin board. Plifs. SUF 4(p), 9(h). It closely monirors and
exercises control over bulletin board postings. Plifs. SUF 6(p). Grokster also offers 3
personalized “support” function through which it responds individually 1o user
requests for assistance concerning the use or operation of its system. Plifs. SUF 8(g),
9(i). Indeed, Grokster has tried 10 set jtself apart from other peer-10-peer copying and
distribution services by publicly touting the value of its support function. D. Rung
Dep. 153:6-154:7 (Borkowski Decl,, EX. 5, pp. 708-09); D. Rung Dep. Ex. 7
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(Borkowski Decl., Ex. 34, p. 3584). On numerous occasions, Grokster has actively
assisted its users 1n lacating and downloading infringing content. Plifs. SUF 3(p).

° Grokster, like MusicCity, directly conmrols the user environmenr. While
running the Grokster applicaton, a user’s compuier is in regular communication with

servers operated by Grokster or third parties with whom Grokster has contracted.

Plifs, SUF 6(f)-(g), 9(a), 9(d). Among other things, those servers deliver advertising
10 the user, Pltfs. SUF 9(b), and supply the user with the content of the “'start” page.
D. Rung Decl. § 4. ‘

o Grokster’s Terms of Service reserve the right to ferminaie users and
block unlawful conient, and Grokster claims 10 have banned users. Plifs. SUF 6(c).

) Far many months, Grokster operated a “registration server’ that required
every user {a ener a user name and email address upon first using the sysiem. The
user name would be transmirted 1o thar server at the time of each subsequent use of
the system. Plifs. SUF 4(d). Grokster decided 1o stop operating a central Tegisranon
server, but nevertheless requests and collects user names and email addresses from
those users wha are willing 1o provide them. Grokster Mem. 4. "As a result,
Grokser has the ability 1o communicaie with some, but not all, of its users.” Id.

. For a time, Grokster irself canirolled and operated a “supemode” on the
FastTrack network, which performed indexing and search funcrions identical to those
performed by Napster’s “central servers,” and also provided its users with the Intemnet
Protocol addresses of other network supernodes and was thus essential 1o users’
ability 10 access the system as an initial maner. Pltfs. SUF 4(h), 40), 6(g).

) As Kazaa’s licensee, Groksier has cooperated and participated in
Kazaa’s many actions [o improve, and limit access to, the FasiTrack system. Plifs.
SUF 4(c), 4(k), 4(a), 6(), 6()), 6(m). The FastTrack system is a “closed” ane; a user
cannot enter it without using the Grokster application or some other application
licensed by Kazaa. Plifs. SUF 4(a), 6(h). Al Kazaa’s request, Grokster has issued

numerous upgrades of the Grokster application 10 its users. Plifs. SUF 4(c), 4(k),
27 ’
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6(b), 6(i), 6(m); D. Rung Dep. 107:1 7-109:1, 234:13-24 (Borkowski Decl., Ex. 5, pp.
685-87, 751); GR10170 (Terry Decl., Ex. 14, p. 598). Kazaa and Grokster issued an
upgrade 10 exclude from the sysiem a group of computer hackers who had devised a
way to access the FastTrack network withour using a Kazaa-licensed application.
Plifs. SUF 6(i). They also issued an upgrade that enabled them permanently 10 ex-
clude users of MusicCity’s Morpheus application from the system. Plifs. SUF 6(m).

. Finally, Grokster has declined o employ available anu-infringement
technologies such as filiering or fingerprinting in its system. Plifs. SUF 7(d)-(e).

Contending that these and other facts do not add up 10 supervision or conirol
sufficient for vicarious liabiliry, Grokster raises some of the same legal arguments as
MusicCity — that ils own compuiers are not directly involved in its users’ copying and
dismibution, Grokster Mem. 3, and that users could connnue 10 employ the Grokster
software for copying and dismibution even if Grokster went out of business, id. at 16.
Those arguments lack merit for the reasons already explained.

Groksier advances two addirional arguments. First, it suggests that, because 11
is simply a licensee of the FastTrack technology, and purportedly does nor have
access 1o the source code for the program, it does not have any confrol over the
design or capabiliries of its sysiem. Id. a1 3. Thar argument has no factual support.
Grokster’s license agreement with Kazaa provides thar, if Grokster “has additional
requirements in 1erms of features and funcrionality, FastTrack [i.e., Kazaa] will be
able 1o develop these on behalf of [Grokster]; provided, however, that the cost of such
modifications will be the responsibility of [Grokster].” GR 10906 (Borkowski Decl,,
Ex. 12, p. 2489). Thus, Grokster has an undispured coniractual right 10 dictate
modificarions to its system. - Whether it has access 10 the source code is irrelevant. In
any case, it could implement effective filtering on 11s own even without access 10 the
source code. Kleinrack Dep. 151:17-159:16, 184:1 1-185:17 (Terry Decl., Ex. 10, pp.
574-84).
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Moreover, even if Groksier did nor have these rights, it sull would be subject 19
vicarious liability. It cannot dodge liability by the simple expedient of hiding behind
its licensor. A defendant that profits from infringement cannot avoid liability by

contracrually ceding supervision of its operations to another party. -See, e.g., Shapiro.

|l Bernstein & Co. v. H.L.. Green Co., 316 F.2d 304, 309 (2d Cir. 1963) (the docirine of

vicarious infringement prevents parties from “creating a buffer against hability while
reaping the proceeds of infringement”); Broadcast Music, Inc. v. Hartmarx Corp., 9
U.S.P.Q.2d 1561, 1563 (N.D. I11. 1988); Warner Bros., Inc. v. Lobster Por. Inc., 582
F. Supp. 478, 483 (N.D. Ohio 1984).

Grokster also argues thal, in response to infringement notices from Plaintiffs

or their representatives, ii has “do[ne] all that is within its power to contact the users
in question and convey Plainiiffs’ demands that they cease infringing activiries.”
Grokster Mem. 4. It also says it has advised each such user that, if cited for infringe-
ment a second time, “his or her registration would be terminated.” 1d. at 5. Bur far
from providing a defense, this argument confirms Grokster’s liability. The acknow-
ledgement that it can terminate users who infringe copyrights is a concession that it
has some abiliry 1o conirol users and prevent infringement. It is undisputed that
Grokster has failed 1o exercise that pawer “1o its fullest extent,” Napster, 239 F.3d at
1023, 10 prevent infringing activity on ifs system. Large numbers of users hosting
infringing conient have been allowed to continue using the system. Graokster’s
limited response to infringement notices — simply to tell known infringers that they
really should stop infringing — is no exercise of its power at all. Southern Nights
Music Co. v. Moses, 669 F. Supp. 305, 306 (C.D. Cal. 1987). And Grokster’s self-
imposed policy that it will not act against infringement until after receiving

documentatian of a user’s second offense falls far short of its legal abligation.
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1I1. DEFENDANTS’ POLICY ARGUMENTS ARE SPURIOUS.

Sizeable portions of Defendanis’ briefs are given over 1o dire wamings that
holding them answerable for infringement will mean the end of the Internet and
technological innovarion. Defendanis seem 10 question the very legitimacy of the
doctrines of conmibutory and vicarious copyright infringement. MC-C Mem. 17-18,
Grokster Mem. 19-21. Secondary liability, however, has been an established part of
copyright law for almost a century, e.g., Kalem Co. v. Harper Bros., 222 U.S. 55, 32
S.C1.20,56 L. Ed. 92 (1911), and has been endorsed by Congress, see H.R. Rep. No.
1476, 941h Cong., 2d Sess. 61 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5674,
and the Supreme Court, Sony-Betamax, 464 U.S. at 434-38; Kalem, 222 U.S. a1 62-

63. Where, as here, 4 small number of defendanis facilitate and profit from massive

direct infringement by millions of individuals, imposing secondary liability is
obviously the mosr effective way 1o stop the violarion of law. To say that Plaintiffs
should leave Defendants alone and pursue only the direct infringers, MC-C Mem. 18;
Grokser Mem. 2, is 10 say that vast numbers of infringemenis should go without rem-
edy. That this case invo]ves *“technology” does not mean that the rules of secondary
lighility carry less force than in other settings. See Napster, 239 F.3d at 1028 ("We
are at a 1o7al loss 1o find any *special circumstances’ simply because this case require
us to apply well-established docmrines of copyright law 10 a new technolbgy”).
Defendants argue that, because this case invalves “complex” interests, MC-V
Mem. 9, liability should not be impased absent an explicit statutary mandate. (They
seem to believe that the Copyright Act has no applicarion 1o them unless it expressly
mentions peer-to-peer copying and disiribution rechnology.) But in the end there is
nothing “complex” about this case. It is obvious that the millions of users who utilize
Defendants’ systems 1o copy and distwribute copyrighted works are infringers, Napster,
239 F.3d a1 1014, and it is equally obvijous that Defendants could, but have chosen
not 1o, prevent infringing uses of their systems while permitung whatever lawful uses
there might be, Plifs. 8] Mem. 40-43. In any event, Congress already has amcnded‘ _
30
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the Copyright Act to balance the various interesis involved in the online reproduction
and distribution of capyrighted works, in the 1998 Digital Millennmium Copyright Act
(DMCA), Pub. L. No. 105-304, 112 Star. 2860 (1998). See Perfect 10, Inc. v.
Cybemet Ventures, Inc., 213 F. Supp. 2d 1146, 1173-80 (C.D. Cal. 2002). That

statute, codified in pertineni part at 17 U.S.C. § 512, limits the remedies available

against an online “service provider” for aiding or enabling users’ infringing acuvity ijf
the service provider complies with its provisions and takes certain steps to curb such
activiry. Defendants’ make no effort in their motions 1o suggest that they qualify for
the projection of the DMCA, and they plainly do nor.

Defendants warn thai any theory of hiability applicable o them would also
ensnare copntless other companies that provide hardware, software, or services for
the Internet. See Grokster Mem. 2. Bup Defendants are not liable merely because
they “provide 1ools” that people use 1o infringe. 1d. They are liable because they
provide t00ls and services knowing and intending that they will be used 1o infringe
on an enormous scale and specifically inzending 1o profit directly from that unlaw ful
activity; and because they could take steps to prevent infringement but refuse to do
so. Legitimate technology providers do not meet those conditions:

Defendangs urge us to consider . . . the collateral, unintended eftect of

making liable every Intemer service provider as long as the provider’s

service could be said to be the “but for” cause of the infringing

activity of some of its users. . .. Yet this argument ignores the reality

of Defendanrs’ service as compared to the search engines and instant

messengers 1o which they ¢laim such similanty.

Almster, 2002 WL 31006142, at ¥14 (emphasis in original).
IV, THE DUTCH JUDGMENT DESERVES NO DEFERENCE.

Grokster - which is chartered in Nevis and operares from California and
Nevada — argues that this Court should not even reach the merits of Plainniffs’ claims

because an intermediate court in the Netherlands held in a truncated proceeding
31 .
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(currently on appeal) that Grokster’s licensor, Kazaa, did not infringe certain Duich
copyrights. Grokster Mem. 21-24. The Court should reject that argument.

The Durch proceeding was ininated by Kazaa. [t sued Vereniging Buma and
Srichting Stemra (collecrively, “Buma/Stemra”), two arganizations thal represent
certain owners of copyrights in musical compositions in the Netherlands. Engels
Decl. 49 2, 4."° Kazaa sought judicially to compel those organizations 1o resume
previously ferminated negotiations over the terms of a license that would allow Kazaa
users 1o “stream’” musical works lawfully over the Kazaa system. [Id. (] 3-4.
Buma/Stemra then counierclaimed for copyright infringement. Id. § 6. The form of
proceeding was dicfated by Kazaa as the original plainuff. As permined under Durch
law, Kazaa elected 1o bring a “summary proceeding.” 1d. 5. Such a proceeding is
distinguished from a proceeding “on the merits.” Id. A Duich summary proceeding
is an informal adjudicarion in which the initiating party files a writ seeking an
injuncrion (damages and declararory relief are not available), the parties immediaely
exchange relevant documents, and afier briefing the court renders a decision -
typically within about two weeks after the initiation of the proceeding. Id. There s
no apportunity for depositions of wimesses or any other rype of discovery; there 1s no
compulsary process 1o obtain documenys or information from third parties; and the
caurt does not hear any live testimony before ruling. Id.

The District Court of Amsterdam, the courr of onginal jurisdiction, ruled that
Kazaa was liable for capyright infringement, and ordered 1t 1o take steps 1o prevent
distribution and copying of musical warks in Buma/Stemra’s repertoire. 1d. 4 7.
Buma/Sremra was ordered 1o resume negotiations with Kazaa. 1d. This ruling came
twenty days afier Kazaa initiated the proceeding. 1d. 494, 7. Both sides appealed 1o
the Amsterdam Couyt of Appéal. The Court of Appeal reversed the judgment of the

'S The declarant, Eduard A.P. Engels, is a Dutch Jawyer who has represented
Buma/Stemra in the proceeding atssue. Engels Decl. ] 1-2.
32
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lower court. I1d. 4 9; Page Decl., Ex. F. Buma/Siemra has appealed thar decision 1o
the Supreme Court of the Netherlands. Engels Decl. § 10.

The decision of the Amsterdam Court of Appeals deserves no deference here.
First, “a foreign judgment is 1o be given only such binding effect as would be
accorded 10 it by courts of the jurisdiction rendering the judgment.” Bata v. Bata, 163 |
A.2d 493, 504 (Del. 1960). The outcome of a summary proceeding does not bind the
parties (let alone non-parties) even under Durch law. If, after a summary proceeding,
a party commences a proceeding on the merits against the same adversary conceming
the same subject matter, the trial court in that proceeding is nor bound by the decision
in the summary praceeding. Engels Decl. 5. Facts and issues derermined in a
summary praceeding (or on appéal from such a proceeding) have no binding effect
outside that pariicular informal proceeding. 1d. Grokster’s remarkable contention is
that a United States court should consider itself bound by a Dutch decision thar would
noi bind a Duich cour.

Second, principles of camity do not allow deference 1o the judgment of a
foreign court unless “there has been oppormunity for a full and fair trial abroad before
a court of competent jurisdiction.” Hilion v. Guyot, 159 U.S. 113,202, 16 S. Ct. 138)
40 L. Ed. 95 (1895). Thar condition was not met in the Duich summary proceeding.
The decision of the Amsterdam Court of Appeals was the result of a process that
bears no resemblance 10 any sort of binding adjudication in the United States. |
Although the court ruled on heavily facal issues, Buma/Stemra had no OppOITunity
for any real fact development. There was no discovery other than an exchange of
documenis between the parties, and no cross-examination of wimesses. Itis bizarre
for Grokster 10 suggest that, after a year of fruitful discovery in the present case, the

Cou.'rt should not address the issues on the merits, but should simply adopt a non-

| binding ruling made on a drastically abbreviated record in another country.

Third, 1o justify deference to a prior judgment, the “issue at stake must be

identical 1o the ane alleged in the prior litigation.” Trevino v. Gates, 99 F 34911,
33 |
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923 (9th Cir. 1996). The party invoking a foreign judgment “‘bears the burden of
proving that the issues resolved in [the] prior proceeding and those raised currently

are identical.” Alesavi Beverage Corp. v. Canada Dry Corp., 947 F. Supp. 658, 666

(S.D.N.Y. 1996). The issues involved in the Kazaa-Buma/Stemra litigation were
different in many ways from those here. The Duich proceeding involved Dutch
copyrighis anising under Dutch Jaw. Engels Decl. § 11. This case involves U.S.
copyrights arising under U.S. law. The two are entirely different subject matiers. See
Twin Books Corp. v. Walt Disney Co., 83 F.3d 1162, 1167 (Sth Cir. 1996) (“copy-
right laws have no exirajerritorial operation”). Moreover, “[i]ssues are not identical

when the standards governing them are significantly diffcrent.” Alesayi Beverage

Corp., 947 F. Supp. at 666. It is evident trom the opinion of the Amsterdam Court of
Appeals that that court did not recognize the concepts of vicarious and conmributory
copyright infringement in any form familiar to U.S. law. The court stated thar, “10
the extent that there are copyright-relevant acts, those acts are carried out by users of
the [Kazaa] computer program and nof by Kazaa. The providing of the means 1o
disclose or multiply of copyrighted works is not in itself an act” of infnngement

under Duich law. Engels Decl. 9. Compare Fonovisa v. Cherry Auction, 76 F.3d ay

264 (“providing the site and facilities for known infringing activity is sufficient 10
establish conmributory liability”).

Additionally, owners of copyrights in sound recordings and motion picfures
were nof parties to the Dutch proceeding. Nor were the Music Publisher Plainiiffs in
priviry with Buma/Stemra for purposes of the Duich proceeding. See Sanders Opp.
Decl. 4§ 3-6. “[M]ere commonality of interest does not suffice” — the parties against
whom the forejgn judgment is being offered must have “hzid sufficient opporturuty 1o
litigate in the [foreign] action.” Gordon & Breach Science Publ.. S.A. v. Am. Insur.
of Pﬁysics, 905 F. Supp. 169, 179n.9 (S.D.N.Y. }1995); see also Restatement
(Second) of Conflict of Laws § 98 (foreign judgment may be recognized in the U.S.

“sq far as the immediate parties and the underlying claim are concerned”). This
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'F.3d 1136, 1141 (9th Cir. 2001) (“for the purpose of comity analysis,” due process

| Montreal v. Keagh, 612 F.2d 467, 470 (9th Cir. 1980)."

requirement is constifutionally mandated. See Bird v. Glacier Elec. Coop., Inc., 255

requires thar the foreign action must have occurred after “‘proper service or voluntary
appearance” of the party against whom the foreign judgment is offered).

Finally, the Amsterdam Court of Appeals decision rested heavily on the
opinian of an expert proffered by Kazaa for the first time on appeal. Engels Decl. §
8: Page Decl., Ex. F. The circumstances of thar expert opinion — where Kazaa
apparently withheld from the expert the source code for its software, which would
have contradicted his opinion on Kazaa’s alleged inability ta conitro] its system,
Engels Dec]. 4 8; Klcinrock Decl. 67-74, 76-97, Pliifs. SUF 6(2)-(q), 7(a)-(f) —calls
into question whether this Court should give any consideration to the ontcome of the
proceeding in which that opinion was offered, especially when those circumstances

are now under review by the Supreme Court of the Netherlands. See Bank of

CONCLUSION
Far the reasons stared, Defendants’ motions for summary judgment should be

denied, and summary judgment on liability should be entered in favor of Plainnffs.

17 g , . o
Further, although Kazaa purports 1o have defaulred in the present action, see n.2,
supra, it has ap eated ceriat, px;)prtions of the Durch proceeding. See Blum Decl. 9 29
5. 'It is telling thar Kazaa, while flouting this Court’s authority, nevertheless arempts
10 secure a legal advantage by vigorously hingating in the Netherlands. The Court
should not reward this type of forum shopping by according the ouicome of the Duich

proceeding any deference.
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