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6 | Attorneys for Defendant and Counterclaimant
Kazaa BV (formerly known as Consumer Empowerment BV)
7 |
8 UNITED STATES DISTRICT COURT i }
9 CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION
10 |
METRO-GOLDWYN-MAYER CASE NO. CV 01-08541 SVW
11 |[STUDIOS INC., et al (RNBx) N
12 Plaintiffs, KAZAA BV’S REPLY IN SUPPORT
OF DEFENDANTS' MOTION FOR
13 V. PARTIAL SUMMARY JUDGMENT
i
14 §GROKSTER, LTD., et al Date: March 4, 2002 |
rIF)une: CI;?SO p.m. st) |
15 cpt. ring ot. .
Defendants. Judge: I-Io:ul.) Stegphen V.:Wilson
16 .
17 | AND RELATED COUNTERCLAIMS | BYEAX |
18 i
10 Introduction |
20 In their opposition papers, the MGM Plaintiffs (“Plaintiffs™) have! failed to

o1 | offer evidence that controverts the facts set forth in Paragraph Nos. 2-7'0f

55 i MusicCity's Statement of Uncontroverted Facts, which relate to various scépabilities
|
53 |of the Morpheus software product. Accordingly, while Kazaa remains convinced that

o4 |defendant MusicCity is entitled to the full relief that it has requested in its Motion for
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Partial Summary Judgment,! Kazaa and the other defendants are entitled at the very

least to an order deeming Facts 2-7 established for purposes of this case.|

Argument
Federal Rule of Civil Procedure 56(d) provides that even if a motmn for

summary judgment or partial summary judgment cannot be granted in its |@11t11'ety the
court "shall if practicable ascertain what material facts exist without 511b§tant1a1
controversy." Fed. R. Civ. Proc. 56(d). That Rule further directs that the court "shall
thereupon make an order specifying the facts that appear without substal;llt1lsjl
controversy.” Id. See Diamond Door Co. v. Lane-Stanton Lumber Co.,i'SDS F.2d

1199, 1202 (9® Cir. 1974) (where a summary judgment motion cannot b%: granted in
its entirety, "the court is to make an order specifying the facts that appeé%r without

substantial controversy. . . ."), Goe Eng’g. Co. v. Physicians Formula Césmetics
Inc., 1997 U.S. Dist. LEXIS 23627, *76-85 (C.D. Cal. 1997) (J. Kellerjif(coun made
72 "factual findings" regarding facts the court found to "exast without su;l%.)s'tantial
controversy"); Society of the New York Hosp. v. Associated Hosp. Ser(?. of New
York, 367 F. Supp. 149, 156 (S.D.N.Y. 1973) (denying summary judgrri;egt motion
but issuing order under Rule 56(d) that specifies facts that exist without substantial

CONtrOVersy).

1 The Plaintiffs in both the Leiber case and the MGM case have argued that I.‘Kazaa's Joinder
in MusicCity's motion must be denied because Kazaa did not submit a separate Statément of
Uncontroverted Facts, Those responses misunderstand the purpose of Kazaa's motion. Kazaa is
not seeking independent relief for itself. Rather, Kazaa has merely joined in the reqmest for relief
sought by MusicCity (i.e., for a judgment that MusicCity's distribution of its Morpheus software is
not contributory mﬁ'mgement and for eniry of the findings set forth in MusicCity's oving papers).
For this limited purpose, it was perfectly appropriate for Kazaa to join in the motictl without
submitting a full set of moving papers. Indeed, the MGM plaintiffs acknowledge at |page 3 of their
Opposition to Grokster's and Kazaa's Joinder that "Grokster and Kazaa can properly join in the
legal arguments of MusicCity for purposes of judicial economy." As set forth above, that is all that

Kazaa has sought to do. ‘| f
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Applying this Rule, it is appropriate for the Court to enter an Ordea:: specifying
that at least the facts set forth in Paragraphs 2-7 of MusicCity’s Stateme@t %:)f
Uncontroverted Facts are undisputed, thereby deeming those facts estab]‘il‘shed for
purposes of this case. Paragraphs 2-7 set forth facts relating to the capaf:%i]ities of
MusicCity's Morpheus Software. More specifically, Paragraphs 2-6 stat_? that "[t]he
Morpheus software product is capable of facilitating the search for, and l
communication of'; 1) "public domain materials"; 2) "government docurhents"; 3)
"media content for which distribution is authorized"; 4) "media content a{s to which
the rights owners do not object to distribution”; and 5) "computer soﬁwéﬁre for which
redistribution is permitted.” Paragraph 7 similarly sets forth that "[t]he Morpheus
software is capable of facilitating the management, display, and play of iﬁedia files on

a user's computer.”

While Plaintiffs have objected to certain of the evidence profferec:ﬂ by
i
MusicCity, they have not offered any evidence to dispute these proposecil findings,>
nor have they argued that the Morpheus software is incapable of the uses set forth in

the above-referenced paragraphs.® Instead, Plaintiffs have merely asserﬂéd that these

2 In fact, Plaintiffs have submitted a declaration from Sean Mayers, Chief Executive
Officer of JI'VE Media Technologies, Inc., reiterating that the Kazaa software is capable of
facilitating the search for media content for which distribution is authorized, and confirming that
such content is in fact made available by users of the Software. See Decl. of Sean Mayers
submitted in support of Plaintiffs’ Opposition, 1 10; 7 12, lines 4-8. .

'

3 Plaintiffs' Declaration of Frank Creighton asserts that on February 9, 2002, the RIAA
used the Morpheus software to conduct searches for public domain works identified in the
declarations submitted in support of MusicCity's Motion, and found only a few of t_ljﬁose works. See
Decl. of Frank Creighton, q{ 32-33, 36. The fact that the RIAA located several public domain
works supports Uncontroverted Facts 2-7, as it is further evidence that the softwaré is capable of
the uses set forth in those paragraphs. The fact that the RIAA did not locate other ‘public domain
works proves only that persons who might make such works available through theig use of the
software might not have been using the software at the time of the RIAA's search. ‘:It does not
refute the fact that the software is capable of facilitating the search for such works!| Neither do
plaintiffs refute the evidence attached as Exhibits C through E to the declaration of M Tally

George, demonstrating that George located several public domain and government worlks by using
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facts are "not material", or that "[sluch capability is not substantial or coﬁjunercia]ly

significant.” However, these particular findings of fact do not purport to address the

"materiality” or "substantiality” of the uses; they merely address whether the software
is capable of such uses. On this record, there is no dispute that such capiibﬂlty 18
present in the Morpheus software. Accordingly, under Rule 56(d), Kaza,‘*_a ;md the
other defendants are entitled to a order that these potential uses "exist without
substantial controversy."
Tn sum, in light of Plaintiffs' failure to controvert the facts set forth} in proposed
Uncontroverted Facts 2-7, there is no doubt that these facts "exist Wiﬂl()i.?lt substantial

controversy." Accordingly, it is both practicable and appropriate for the|Conurt to

enter an order under Rule 56(d) decming these facts established for the ﬁurposes of

this case.

Respectfuily submutted,
DATED: February 25, 2002. PERKINS COIE LLP

By Mot B Ul
Kenneth B. Wilson -
Attorneys for Defendant-Counter¢laimant

Kazaa BV, formerly known as Consumer
Empowerment BV. -

the Morpheus software. See Decl. of M. Tally George in Support of Defendant's Motmn for
Partial Summary Judgment, 1 5-6, Exhs. C-E. -
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PROOQOF OF SERVICE
L Anna G. Folmer, declare:
{ am a citizen of the United States and am employed in the County

document(s):

MOTION FOR PARTIAL SUMMARY JUDGMENT|

SEE ATTACHED SERVICE LIST

Coie LLP.

Facsimile/Telecopier to the nunber(s) indicated above. _|

Califorma.

KAZAA BV’S REPLY IN SUPPORT OF DEFENDANTS’

@006/ /007

or,FSaJl

Francisco, State of California. I am over the age of 18 years and am not a party to
the within action. My business address is Perkins Coie LLP, 180 Townsend Street,
3rd Floor, San Francisco, California 94107-1909. Iam personally familiar with the
business practice of Perkins Coie LLP. On February 25, 2002, I served ﬁhe following

by placing a true copy thereof enclosed in a sealed envelope addressed to the following parties:

X (By Mail) I caused each envelope with postage fully prepald to be
placed for collection-and mailing following the ordinary business prachc%s of Perkins

__X_ (By Facsimile/Telecopy) I caused each document to be sent by Automahc

T declare under penalty of perjury under the laws of the State of Callforma that
the above is true and correct and that this declaration was executed at San Francisco,

Ann G. Folmer

DATED: February 25, 2002. ﬁwg Dbt

KAZAA BV’S REPLY IN SUPPORT OF
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COIE LLP

David E. Kendall, Esq.
Williams & Connolly LLP
725 Twelith St., NW
Washington, DC 20005
Fax No.: (202) 434-5029

Jan B. Norman, Esq.
15503 Ventura Blvd,
Encino, CA 91436

Fax No. (818) 382-1797

Gregory P. Goeckner, Esq.
Mark D. Litvack, Esq.
15503 Ventura Boulevard
Encino, CA 91436

Fax No.: (818) 382-1797

Robert M. Schwartz, Esq.
O’Melveny & Myers LLP
1999 Avenues of the Stars
Suite 700

Los Angeles CA 90067
Fax No.: (310) 246-6779

Matthew J. Oppenheim, Esq.
Dean Garfield, Esq.
Recording Industry Assoc. of
America

1330 Connecticut Ave. N.W.
Suite 300

Washington, D.C. 20036

Fax No.: (202) 775-7253

Andrew P. Bridges, Esq.

Wilson Sonsini Goodrich & Rosati PC -

650 Page Mill Road
Palo Alto, CA 94304
Fax No.: (650) 493-6811

Michael H. Page, Esq.
Keker & Van Nest LLP
710 Sansome Street

San Francisco, CA 94111
Fax No.: (415) 397-7188

Rugsell . Frackman, Esq.
Mitchell Silberberg & Kimupp LLP
11377 West Olympic Blvd.

Los Angeles, CA 90064

Fax No.: (310) 312-3100

Cindy A. Cohn, Esq.
Electronic Frontier Foundation
454 Shotwell Street

San Francisco, CA 94110

Fax No.: (415) 436-9993

Jennifer Stisa Granick, Esq.
Stanford Law School

559 Nathan Abbott Way
Stanford, CA 94305-8610
Fax No.: (650) 723-8440

Joseph R. Taylor, Esq.
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