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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

League of Women Voters of Ohio, League
of Women Voters of Toledo-Lucas County,
Darla Stenson, Dorothy Stewart, Charlene
Dyson, Anthony White, Justine Watanabe,
Deborah Thomas, Leonard Jackson,
Deborah Barberio, Mildred Casas, Sadie
Rubin, Lena Boswell, Chardell Russell,
Dorothy Cooley, Lula Johnson-Ham, and
Jimmie Booker,

Case No. 3:05-CV-7309

Hon. James G. Carr

Plaintiffs,

V.

J. Kenneth Blackwell, Secretary of State of
Ohio and Bob Taft, Governor of Ohio,

Defendants.
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PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION FOR LEAVE TO FILE A
SUPPLEMENTAL MOTION TO DISMISS AND FOR A STAY OF DISCOVERY

Plaintiffs respectfully submit this opposition to Defendants’ motions a) for leave to file a
supplemental motion to dismiss instanter and b) for a stay of discovery pending outcome of the
supplemental motion to dismiss.

Preliminary Statement/Backeround

Defendants’ latest motions -- which come in the middle of fact discovery -- are nothing
more than a delay tactic, and should be summarily denied.

The only new argument in the proposed supplemental motion to dismiss is premised on
the erroneous assertion that Plaintiffs have sought relief only with respect to the recent

November 2005 election and that, with that election over, Plaintiffs’ claims are now moot or
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barred by the Eleventh Amendment. Plaintiffs’ complaint is quite clear that we are seeking
prospective relief for statewide elections in the future. This understanding was confirmed at the
prior status conferences in this case, including the original scheduling conference --when a trial
date of June 2006 was set. Accordingly, the claims are ripe for decision. '

Defendants’ motion is best understood in the context of the procedural posture of this
case. Notably, the motion was filed after the Plaintiffs requested Defendants to make certain
employees available for deposition, Plaintiffs noted significant deficiencies in Defendants’
document production, Plaintiffs noted deficiencies in Defendants® Rule 26(a) and interrogatory
responses, and Magistrate Judge King in the Southern District declined to quash Plaintiffs
subpoenas to certain counties.” Defendants’ motion is also best understood in the context of their
discovery tactics, which include:

¢ Failing to produce documents in the possession of the State that were provided by
County Boards of Election. For example, Defendants’ production does not
include reports on election results, or election planning reports that were provided
by the Counties to the Secretary of State. The Court directed Defendants on
August 30 to make such productions to alleviate the burden on the third party
Counties. They have not done so.

e TFailing to complete production of documents in a reasonable time frame. We note
that on October 19, defense counsel represented that he expected that he would
complete production of all documents responsive to Plaintiffs’ requests shortly.
He has not done so.

* Failing to identify current or past state employees who are likely to have
discoverable information, or whom the state expects to call at trial. On October

19, defense counsel also committed to make a good faith identification of the
witnesses he called at trial. He has not done so.

! Defendants’ other argument -- that the Institutional Plaintiffs (the League of Women Voters-Toledo and the
League of Women Voters-Ohio) lack standing in this case -- is one that they raised and fully briefed in their original
motion to dismiss.

? The referenced letters from Plaintiffs’ Counsel to Mr. Coglianese, along with letters from Plaintiffs asking the
State to identify its witnesses and make certain witnesses are available for deposition, are included in the Appendix
to this opposition.
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